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1.
Introduction
The respondent mother, P.B., objects to the Petitioner’s Motion to Disclose Confidential Records and to Permit Subsequent Testimony.  The motion seeks records that are privileged pursuant to Connecticut statutes protecting the confidentiality of mental-health treatment records.  None of the statutory exceptions permitting nonconsensual disclosure applies.  A recent decision of the Connecticut Supreme Court holds, moreover, that those exceptions are exclusive.  That decision, Falco v. Institute of Living, also effectively overrules the Appellate Court’s 1993 decision in In re Romance M., upon which the petitioner’s motion relies.  For those reasons, and because of the strong public interest in protecting the confidentiality of mental-health treatment records, the petitioner’s motion should be denied.

2.
Argument
The petitioner’s motion, by its own terms, seeks records that are confidential pursuant to Conn. Gen. Stat. § 52-146d (the psychiatrist-patient privilege), § 52-146c (the psychologist-patient privilege), § 52-146q (privileged communications with social workers), § 52-146k (privileged communications between battered women’s or sexual assault counselors and victims), and § 52-146p (privileged communications with marital and family therapists).
    (See Petitioner’s Motion to Disclose Confidential Records and to Permit Subsequent Testimony, dated 10/26/00, hereinafter Petitioner’s Motion,@ p. 8.)  These privileges generally prohibit the nonconsensual disclosure of all communication between patients and treatment providers relating to diagnosis, evaluation or treatment.  The privileges contain different (though overlapping) sets of exceptions.

In Falco v. Institute of Living, 254 Conn. 321 (2000), decided on August 22nd, the Connecticut Supreme Court considerably narrowed the scope of those exceptions.  In a case involving the psychiatrist-patient privilege, the Court held that the statutory exceptions to that privilege are exclusive and must be construed narrowly.  Id. at 328, 330.  The Court stressed the strong public interest in giving patients “An incentive to make full disclosure to a physician in order to obtain effective treatment free from the embarrassment and invasion of privacy which could result from a doctor's testimony.”  Id. at 328.   Because of that strong public interest, the Court found, the exceptions to the privilege had been drafted “narrowly to ensure that the confidentiality of such communications would be protected unless important countervailing considerations required their disclosure.”  Id.  The Court went on to state:

This court has never indicated, and explicitly rejects the suggestion, that it is the function of the judiciary to balance these considerations.  Nothing in our decision today contradicts our prior observation that the broad psychiatrist‑patient privilege may be subject to exceptions other than those enumerated in § 52‑146f.  As we also have noted, however, the creation of those exceptions is within the province of the legislature, not the discretion of the courts.

Id. at 330 n. 7 (internal citations omitted) (emphasis added).  Reversing the trial and Appellate Courts, the Supreme Court denied the plaintiff’s bill of discovery, which sought to compel the defendant psychiatric hospital to disclose the identity of a patient who had allegedly attacked the plaintiff during a group meeting, on grounds that the information sought was beyond the scope of any of the statutory exceptions to the privilege.

Although Falco by its terms dealt only with the psychiatrist-patient privilege, its reasoning applies equally to the other privileges, which are based on the identical public policy considerations.  See, e.g., Edelstein v. Department of Public Health and Addiction Services, 240 Conn. 658, 666 (1997) (purpose of both physician-patient and counselor-victim privileges is “to protect the confidentiality of communications in order to foster the free exchange of information from patient to physician, or from victim to counselor”; see also In re Robert H., 199 Conn. 693, 706 (1986).

Falco is dispositive here.  The petitioner=s motion argues that “good cause”exists to compel disclosure of Ms. B.’s confidential records.  (Petitioner’s Motion, pp. 9-10.)  “Good cause,”however, is not among the statutory exceptions to any of the privileges.  See Conn. Gen. Stat. § 52-146f, § 52-146c(c), § 52-146q(c), § 52-146p(c); § 52-146k(e).  Whether or not “good cause” exists, therefore, in the wake of Falco it cannot provide the basis for compelling disclosure of Ms. B.’s confidential records in this case.

Falco also effectively overrules In re Romance M., 30 Conn. App. 839 (1993), upon which the petitioner’s motion also relies.  Romance held that “when the mental health of a parent in a termination of parental rights case is an issue, . . . the best interest of the child requires that the privilege between psychiatrist and patient give way once it is shown to the trier of fact that the ‘communications and records’ [sought] are relevant to the issues in the case.”  Id. at 852.  There is no such statutory exception to the psychiatrist-pa§tient privilege, or, for that matter, to any of the other privileges.  See Conn. Gen. Stat. § 52-146f,   

§ 52-146c(c), § 52-146q(c), § 52-146p(c); § 52-146k(e). 

It may be argued that Romance M. did not create an extra-statutory exception but merely interpreted an existing one.  Indeed, the Romance court cited one of the statutory exceptions “albeit without a word of comment or analysis” immediately before the holding quoted above.  That exception states:

Communications or records may be disclosed in a civil proceeding in which the patient introduces his mental condition as an element of his claim or defense, or, after the patient’s death, when his condition is introduced by a party claiming or defending through or as a beneficiary of the patient and the court or judge finds that it is more important to the interests of justice that the communications be disclosed than that the relationship between the patient and psychiatrist be protected.  

Conn. Gen. Stat. §52-146f(5).  This exception, to the psychiatrist-patient privilege, is functionally identical to statutory exceptions to the psychologist-patient privilege (§ 52-146c(c)(2)) and the social worker-client privilege (§ 52-146q(c)(4)).

Strictly construing this exception, as Falco requires, it is plain that it does not apply here.  Ms. B. cannot fairly be said to have “introduced” her mental condition as an element of her defense in this case.  Rather, it is the petitioner that has introduced Ms. B.’s mental condition as an element of its claim, by alleging and seeking to establish that she has “failed to rehabilitate.” To hold that Ms. B. has “introduced” her mental condition as an element of her defense, merely by contesting the state’s petition, would turn the phrase on its head and render the word “introduces” meaningless, thereby violating the cardinal principle that "[e]very word in a legislative enactment is presumed to have meaning.”  See, e.g., Mingachos v. CBS, Inc., 196 Conn. 91, 98 (1985).  If the legislature had intended that result, in other words, it could have accomplished the same by omitting the word “introduces” entirely and simply providing that the privilege is waived any time a patient’s mental condition is “at issue” in a civil case.

Furthermore, comparing the position occupied by a respondent in a termination-of-parental-rights case such as Ms. B., with that of other types of parties to whom this exception clearly does apply, demonstrates the inapplicability of the exception here.  The plaintiff in a personal injury case, for example, who presents evidence of his impaired mental condition, injects that issue into the case voluntarily in order to obtain damages for that condition.  Similarly, a civil defendant who asserts diminished capacity voluntarily injects that issue into the case in order to avoid liability.  The rationale for excluding these situations from the ambit of the privilege seems obvious:  when a party voluntarily injects his own mental condition into a proceeding to obtain some litigation benefit, fairness dictates that the party should not be able to conceal pertinent information about that condition from other parties by claiming it is privileged.

In contrast, a parent who contests a termination-of-parental-rights petition does not voluntarily inject her mental condition into the case at all.  Rather, the parent has no choice but to respond to the allegations regarding her mental condition injected into the case by the petitioner, or face the certain loss of her parental rights.  It is manifestly unfair (and arguably unconstitutional) to hold that a parent in such a situation waives her privilege.

Therefore, whether the Romance decision is regarded as creating an extra-statutory exception to the psychiatrist-patient privilege or merely as construing an existing exception, it cannot survive the Supreme Court’s decision in Falco.

3.
Conclusion
Because no statutory exception to any of the privileges, strictly construed, applies in this case, and because of the strong public interest underlying those privileges, the petitioner’s motion should be denied.
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�  The motion actually seeks disclosure of a broad array of confidential and non-confidential records.  Ms. B. does not object to the disclosure of any non-confidential records.  Her counsel have been unable to determine, however, which of the subpoenaed records may fall into that category.  In a telephone conversation with Court Officer Janet MacGovern on November 9th, the undersigned were informed that all of the subpoenaed records would be sealed and could not be viewed prior to the hearing on November 17th.


�  The motion also seeks the disclosure of records of treatment for alcohol and substance abuse that are confidential pursuant to federal law.  Ms. B. has consistently maintained that substance abuse is not an issue in this case and does not object to the disclosure of any such records that may pertain to her.


�   Notably, there is no corresponding exception, nor any other remotely applicable exception -- to the privileges relating to communications with marital and family therapists and battered women’s or sexual assault counselors.  See Conn. Gen. Stat. § 52-146p(c); § 52-146k(e).





