OUTLINE OF RECENT CASE LAW ON TERMINATION OF PARENTAL RIGHTS
Dated: April 14, 2009

TPR GROUNDS/NECESSARY FINDINGS

1. Failure to Rehabilitate 

a. Substantial compliance with specific steps won’t preclude TPR. Trevon G., Conn. App., August 19, 2008; See In re Coby C., 107 Conn. App. 395 (2008)

The Coby C court noted that “[a]lthough there is no clear directive as to what constitutes ‘‘compliance’’ with court-ordered steps, it is clear that the failure to comply with specific steps typically weighs heavily in termination proceedings” citing In re Devon B., 264 Conn. 572, 584, 825 A.2d 127 (2003).

b. No collateral attack on underlying neglect finding.  In re Stephen M., 109 Conn. App. 644 (2008). The appellate court reversed the trial court's dismissal of the state's termination petition, holding that the trial court improperly re-considered and rejected the underlying finding of neglect made in a previous proceeding. The children had been removed from the home and adjudicated neglected as a result of the father's alleged sexual abuse. The parents did not appeal. The state eventually moved to terminate the parents' rights, alleging, inter alia, failure to rehabilitate.  During the termination trial, the trial court questioned the basis for the removal of the children and held that the alleged sexual abuse by the father appeared to have been "pre-textual." The court dismissed the termination petition and ordered the state to file a new permanency plan with a goal of reunification. 

The appellate court held that the trial court's reconsideration of the neglect findings was improper. First, the court noted that Conn. Gen. Stat. § 17a-112, provides that termination may be granted where a child has been "found by the Superior Court … to have been neglected or uncared for in a prior proceeding … and the parent of such child has held that a trial court may not reconsider the underlying neglect adjudication." Accordingly, the court held that the state did not have to prove at the termination hearing that the children were neglected, only that they had been found to be neglected in a prior proceeding. The appellate court disagreed with the parents' argument that the trial court was permitted to reconsider the issue under the clear and convincing standard of proof. The court concluded that principles of finality, efficiency as well as the best interests of children support the conclusion that findings in earlier child welfare proceedings cannot be attached collaterally in later proceedings. The only way to challenge the neglect finding is to appeal in a timely manner from the original adjudication. 

The appellate court also agreed with the state's argument that the trial court failed to give preclusive effect to the earlier finding, attendant to the neglect adjudication, that further efforts to reunify the father with his son were inappropriate. The father did not appeal the court's earlier finding. The appellate court pointed to Conn. Gen. Stat. § 17a-111(b) which provides that the trial court may grant a termination petition if it finds by clear and convincing evidence that DCF has made reasonable efforts to reunify the child and parent, "except that such finding is not required if the court has determined [previously] that such efforts are not required." 

c. Lack of specific steps won’t preclude termination where ground is abandonment and not failure to rehabilitate.  In re Justice V., Conn. App. (Dec. 11 2008) (note that issue was reviewed under the “plain error” doctrine which requires that petitioning party demonstrate that the judicial error resulted in a “manifest injustice.”  The parent in this case could not demonstrate that level of injustice.  TPR law requires that trial court find either that the state made reasonable efforts to reunify the family or that the parent is unable or unwilling to benefit from reunification efforts.  The court made the latter finding see also In re Shaiesha O., 887 A.2d 415 (2006).  Here the court found that there were no specific steps towards reunification issued but that the parent would not have benefited from reunification efforts, and indeed was not seeking reunification but rather a Transfer of Guardianship to a relative.  Court specifically stated that failure to order specific steps would preclude termination of failure to rehabilitate grounds. 
d. Lack of a specific step on a particular issue does not preclude court considering that issue and parent’s lack of progress.  Emerald C., 108 Conn. App. 839, (July 2008) (split decision).  The court rejected the father’s argument that he could not be penalized for continued association with the child’s mother (substance abusing and violent) when the court-ordered specific steps did not address this association. The court referenced In re Vincent D., 65 Conn. App. 658 (2001) for the proposition that the court may consider all factors relevant to the rehabilitation issue “regardless of whether those factors were included in specific expectations ordered by the court or imposed by the department.”  
The dissent agreed with the father that there was inadequate support for the trial court’s finding that the father failed to rehabilitate. The court noted that that at the time the father became involved in the case there was little that he need to “rehabilitate” from. He did not abuse substances, he was not violent, he did not suffer from a psychiatric disorder, and he had no criminal record. The court questioned whether the majority was simply changing the meaning of the statutory ground “failure to rehabilitate” to “[gaining] the ability to care for the particular needs of the child at issue.” The dissent acknowledged that the father clearly had limited parent skills but noted again that “this is not a condition from which he had to be rehabilitated.”

e. Failure to rehabilitate versus “[gaining] the ability to care for the particular needs of the child at issue.”  Emerald C., 108 Conn. App. 839 (July 1, 2008 (dissent) (split decision).  
f. Rehabilitation requires more than completion of services, but requires progress from participation in said services.  In re Joseph L, 105 Conn. App. 515 (Jan. 29, 2008).  In In re Ryan R., 102 Conn.App. 608 (Jul. 24, 2007), mother’s completion of multiple service programs and demonstrated bond with child insufficient to defeat TPR where she still had a history of relapse and court appointed evaluator testified she still exhibited risk of relapse. 
g. Progress made after filing of termination petition may not be credited.  Earlier progress is significant. In re Brittany J., 100 Conn. App. 329 (April 2007).  
h. Evidence that mother could care for one of her children while residing together in a structured placement could not defeat claim that she failed to rehabilitate.  Needs of one child not necessarily mirror needs of the other two and placement was time-limited.  In re Anthony H., 104 Conn. App. 744 (Dec. 2007). 
2. Omission/Commission. In re Jorden R., 107 Conn. App. 12 (Apr. 15, 2008) (reversal) (cert granted).  In this unusual case, the Appellate Court reversed a termination of parental rights decision on the grounds that the trial court's determination that the mother was unable or unwilling to benefit from reunification services was clearly erroneous. This case began after infant Jorden suffered severe and inexplicable injuries while in the care of his parents. DCF moved to terminate parental rights shortly after the child's initial removal on the ground that the child was harmed as a result of the parents' acts of "commission or omission." DCF successfully alleged that the parents were unable to benefit from services, thus relieving the department of its statutory obligation to provide rehabilitation and reunification services. 

On appeal the respondent mother challenged both findings. The Appellate Court affirmed the "omission/commission" ground for termination, reasoning that because the child suffered injuries in the care of his parents for which no adequate explanation was offered, there was sufficient evidence to support the trial court's conclusion. However, the Appellate Court found that the trial court erroneously found that the mother was unable or unwilling to benefit from reunification services. At trial, DCF contended that it did not have to provide reunification services given the nature and severity of the child's injuries. However, the trial court did not address whether the Department was statutorily obligated to provide reunification services. Instead, the court analyzed whether or not the respondent mother had cooperated and benefited from services and whether she could reasonably put herself in a position to be an appropriate parent. The appellate court then reviewed the trial court's findings in that regard. The appellate court noted that the trial court found the respondent "facially complied" with the specific steps ordered for her. Additionally, although there was evidence that the mother briefly renewed her relationship with the physically abusive father, the record also demonstrated that the mother quickly terminated that relationship, continued with appropriate counseling and sought a restraining order against the father. Interestingly, the trial court also accepted testimony that the mother sought out additional counseling after the termination petition had been filed. The appellate court determined that the trial court's factual finding that the mother could not or would not benefit from these services was clearly erroneous given ample evidence in the record of the mother's efforts and progress with services and visitation. The appellate court also pointedly noted the trial court's emphasis on the mother's youth and immaturity. The appellate court observed that "[t]his circumstance is not as uncommon as one might wish it were in today's society." The appellate court held that the mother's youth and immaturity were dynamic characteristics that would continue to improve over time. The court concluded that "[it may well be the fact that the department might be able to choose more effective parents than those to whom many children have been born. …[However, as the] Supreme Court has noted, '[a] parent cannot be displaced [simply] because someone else could do a better job of raising the child . . . .''. The appellate court held that absent any suggestion the respondent caused the child's injuries, she was entitled to reasonable reunification efforts. It is unclear whether the appellate court was ruling that the trial court's finding in this regard was erroneous because the mother had made some progress towards services or because she was not the perpetrator of the child's injuries and therefore DCF was not entitled to a finding that reunification efforts were not required.

3. No Ongoing Parent Child Relationship.  

a. Department not the cause of lack of parent/child relationship.  The court concluded that there was no evidence in the record to support the court's conclusion that the lack of an ongoing parent-child relationship was a direct result of the son's being in foster care. (citing In re Alexander C., 67 Conn. App. 417, 424, aff'd, 262 Conn. 308 (2003.) Stephen M., 109 Conn.App. 644 (Aug. 12, 2008). (reversal)
b. In re Devaun J, 109 Conn.App. 832 (2008).  The court noted that while the child was committed to DCF, the mother maintained an unimpressive and irregular visitation record, was unreliable, continued to deny the allegations of neglect, failed to recognize her son's extensive psychological needs, and suffered from significant emotional problems that interfered with her parenting. After spending fours years with his foster mother, the child had developed a loving and dependent relationship with her, had worked to repress memories of his early childhood, and did not remember his mother's name. The court affirmed the trial court's finding that whatever relationship the child had with his mother no longer existed and would never be reestablished.

4. Abandonment.  In re Justice V., Conn. App. (Dec. 11, 2008).  Abandonment finding upheld where parent never sought reunification (but did seek transfer of guardianship to a relative), did not send gifts or cards, and did not visit or inquire about child’s welfare for a seven month period leading up to the termination trial.

5. Reasonable Efforts.  

a. State required to make efforts, not all efforts.  In re Trevon G., 109 Conn.App. 782 (August 19, 2008).  See also In re Anna Lee M, 104 Conn.App. 121 (Oct. 2, 2007).  After visitation center stopped visits due to “inappropriate” behavior by the mother, court held that DCF not obligated to seek alternate supervisory assistance for her in order to comply with “reasonable efforts” requirements.

6. Best Interests

a. Regardless of whether child "harbored hopes of reunification”, a bond with the bio family will not preclude best interests finding.  Trevon G., 109 Conn.App. 782 (August 19, 2008); consistent visitation, strong bond and affection will not preclude TPR and BIOC findings.  In re Joseph L, 105 Conn.App. 515 (Jan., 2008).  See also In re Ryan R., 102 Conn.App. 608 (Jul. 24, 2007), wherein appellate court held that “even when there is a finding of a bond between parent and a child, it still may be in the child’s best interest to terminate parental rights.” 
b. Testimony of GAL re best interests not binding.  In re Davonta V., 285 Conn. 483, Feb. 12, 2008 (an implicit holding).  

c. TPR not precluded because no adoption plan imminent.  In re Davonta V., 285 Conn. 483, Feb. 12, 2008.   In this Supreme Court case, the crux of the legal analysis fell on the issue of whether the evidence upon which the trial court relied amounted to a clear an convincing showing by the Department that termination of parental rights was in the child’s best interests given the positive relationship he maintained with his biological family - and that adoption by his loving foster family was not guaranteed. As to the first issue - the court upheld the Appellate Court's holding that the law does not preclude termination of parental rights simply because the adoption of the child is not imminent. Citing a slew of cases affirming the principals that adoption is indeed the preferred outcome, but not a necessary prerequisite for termination, the court would not disturb the trial court's decision based on the foster parent's reluctance to proceed ahead with adoption. See e.g. In Re Romance M., 229 Conn. 356 (1993) (long-term stability critical to a child's future health and development; In re Eden F., 250 Conn. 674 (1999) (adoption provides only one option for obtaining such stability); In re Theresa S., 196 Conn. 18 (1985) (parents' rights can be terminated without an ensuing adoption).  
The court addressed the potential impairment of Davonta's relationship with other members of his extended family due to the termination by noting that Davonta's foster parents did not oppose, and in fact, encouraged that he maintain his relationships with his biological family.  Finally, the overriding need for Davonta's permanency, as confirmed by all testimony at the trial, carried the day in terms of what constituted his best interests in terms of permanence and stability. His experiences with disruption and trauma let the court to conclude that permanence and stability were best ensured through termination of parental rights. 
d. Requirement that court make all requisite written findings on BIOC. In re Coby C., 107 Conn. App. 395 (2008), court failed to make findings regarding child’s disruption from pre-adoptive home where statute requires a finding is required when a child has developed significant emotional ties to his pre-adoptive family and that family has exercised physical care, custody or control of the child for at least one year. CGS 17a-112(k)(4)). But obligation on parent’s counsel to move for motion for articulation per Practice Book § 66-5. Record inadequate for appellate review purposes.  
e. Failure of court to appoint separate GAL not grounds for TPR reversal.  In re Joseph L, Conn. App., Jan. 29, 2008 (insufficient evidence in record that children’s attorney failed to advocate for child’s stated interest; appointment of separate GAL would not have resolved father’s complaint as GAL is only obligated to advocate for BIOC and not child’s stated interest.)

EVIDENCE

1. Admissibility of Children’s Statements (In re Tayler F, Conn. App., October 28, 2008). Citing an “adequate basis” for the court’s ruling that the children were unavailable to testify and noting that the residual hearsay exception was “particularly well suited for the admission of statements by victims of child abuse,” State v. Dollinger, 20 Conn. App. 530, 540–41 (1990), the majority upheld the admissibility of the children’s statements contained in the police report, the report of suspected child abuse-neglect submitted by the family relations officer, the court-ordered psychological evaluation, the social worker’s testimony, and numerous DCF documents. The majority focused on evidence that the children would be harmed by being forced to testify against their mother as proof of their “unavailability.”  Dissent strongly contested majority’s broad application of residual hearsay exception.  Note that Tayler F. is issued prior to effective date of new “tender rules” evidence rule which curtails the admissibility of children’s out of court statements regarding abuse and virtually eliminates use of residual hearsay exception in most scenarios.  

2. Experts

a. violation of  juvenile court confidential requirements does not require preclusion of expert testimony and report.  In re Jorden R., Conn. App., Apr. 15, 2008 (reversal).  The appellate court, citing In re David W., 254 Conn. 676 (2000), held it was an abuse of discretion for the trial court to preclude testimony from the respondent's independent expert because the expert had viewed a report prepared by the court appointed evaluator who relied on a confidential interview with the father. The appellate court held that the trial court could have used an alternate remedy for the violation of the father's privacy rights. Instead, the trial court excluded relevant and highly important information. Therefore, the decision to preclude the testimony and report of the independent evaluator constituted harmful error.

b. Court has wide discretion in ruling on designation of expert witnesses. In re Joseph L, Conn. App., Jan. 29, 2008. (Court declined to admit as expert group home counselor who had thousands of hours of experience but had only recently received her counselor’s license.)


3. Staleness of expert report/probative value:  Admission of 10 year old psychiatric report and testimony was not an abuse of discretion. In re Joseph L, 105 Conn.App. 515 (Jan., 2008). The father was determined in 1996 to have anti-social personality a disorder; a condition that the psychiatrist testified at trial does not improve over time. While the father argued that the trial court should not have credited the doctor's opinion given the date of the evaluation, the appellate court noted that additional evidence in the record amply demonstrated the father's lack of progress with his disorder.
4. Social Studies: In re Anna Lee M, 104 Conn. App. 121, (Oct. 2, 2007).  Trial court permitted to rely on DCF social study report even after it sustained the mother's objections to a social worker's testimony regarding the social study. Despite the mother's objections to the social worker's testimony, the study itself was admitted into evidence as a full exhibit, without objection, and therefore could be relied on by the trial court in toto.

5. Prior arrests admissible. In re Anna Lee M, 104 Conn. App. 121 (Oct. 2, 2007).  Court properly relied on evidence of two prior arrests (despite lack of convictions) because evidence was relevant to the mother's ability to provide a safe and secure home for her children and trial court did not rely on the evidence to determine whether the respondent had committed a crime.  See also In re Helen B., 50 Conn. App. 818, 827-31 (1998). 

6. Hearsay generally.  In re Tayler F, 111 Conn.App. 28 (October 28, 2008).  The majority declined to review the mother’s claim that the trial court improperly admitted hearsay evidence of the father’s statements contained in various documents and DCF reports, holding that the respondent either failed to preserve her objection on appeal by not specifically objecting to the father’s statements contained in the documents or failed to state with any specificity at trial which parts of the documents she believed were inadmissible hearsay. Without alerting “the trial court to potential error while there [was] still time for the court to act,” the majority found the trial record insufficient for appellate review. 
7. Business Record exception. In re Tayler F, 111 Conn.App. 28 (October 28, 2008).  Court agreed with parent that the trial court abused its discretion in admitting a family relations officer’s report of suspected child abuse-neglect as a business record.  Information contained in the abuse-neglect report was gathered through an arraignment and was not “based on the entrant’s own observation or on information of others whose business duty it is to transmit it to the entrant.  However, given ample evidence of abuse in case, admission was harmless error.  
8. Testimony regarding children’s credibility inadmissible.  111 Conn.App. 28 (October 28, 2008).  Court agreed with parent that trial court erred by permitting social worker and the court-appointed therapist to testify about the children’s credibility regarding abuse allegations, but admission constituted harmless error where both witnesses offered more comprehensive and more specific testimony and evidence of credibility at trial that was not objected to.  
Misc 

1. Denial of Transfer of Guardianship Motion filed concurrent with Termination of Parental Rights Proceedings. In re Sarah S., 100 Conn.App. 576 (Sept. 30, 2008).  The court held that denial of TOG motion was appropriate because the original cause for commitment (substance abuse/mental health problems) still existed, and transfer of guardianship was not in the child’s best interests, given her age and need for permanency.
2. No obligation on trial court to consider voluntary termination and open adoption during TPR trial. In re Devaun J, 109 Conn.App. 832 (August 26, 2008). The appellate court rejected the mother's legal position that the court had an independent obligation to suspend a contested termination proceeding and explore the possibility of an open adoption agreement simply because the foster mother had indicated a willingness to adopt at trial. According to the court, nothing in the language or the purpose of Conn. Gen. Stat. § 17a-112(b) imposes such an obligation on the trial court. 
3.  Child and parent’s overlapping interests in a termination case. In re Christina M., 280 Conn. 474 (2006), holding that ‘‘[i]n cases involving parental rights, the rights of the child coexist and are intertwined with those of the parent, [and] [t]he legal disposition of the parent’s rights with respect to the child necessarily affects and alters the rights of the child with respect to his or her parent’’ See also In re Ryan R., 102 Conn.App. 608 (Jul. 24, 2007). Note however that In re Ryan R., appellate court questioned whether child had right of appeal in termination case.  Yet Connecticut Practice Book § 32a-1 clearly provides that the child or youth has the right of confrontation and cross-examination and may be represented by counsel “in each and every phase of any and all proceedings in juvenile matters, including appeals.”  
4. Evidentiary hearing required in revocation/transfer of guardian ship case.  In re Shanaira C., 105 Conn. App. 713 (2008), (cert granted).

