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RESPONDENT FATHER’S MOTION TO STRIKE


DCF’S MOTION TO EXTEND PROTECTIVE SUPERVISION

OR, IN THE ALTERNATIVE, HIS LEGAL OBJECTION THERETO


Pursuant to Practice Book § 34a-15 (a) as liberally interpreted pursuant to Practice Book § 1-1, the respondent father in the above captioned matter, hereby moves to strike DCF’s Motion to Extend Protective Supervision dated August __, 2008 as said motion: 


(1) fails to comply with Practice Book § 35a-12 and § 34a-1; 


(2) borders on the unauthorized practice of law by a non-lawyer; and 

(3) improperly presents a social study in the context of a pleading rather than as evidence that should only be introduced subject to the rights of cross-examination.


As required by Practice Book § 34a-17, a Memorandum of Law is submitted contemporaneously with this motion.






RESPECTFULLY SUBMITTED,






RESPONDENT FATHER,






By: __________________________







Susan M. Phillips







PO Box 321







New London, CT 06320







Ph: 860.447.1645







Fx: 860.447.3482


ORDER


Having been heard by the court this ____ day of ____________, 2009, the foregoing Motion to Strike DCF’s Motion to Extend Protective Supervision is hereby ordered:   


GRANTED / DENIED.







By the Court,







_____________________________







Judge/Clerk


CERTIFICATION


I hereby certify that a copy of the foregoing was hand-delivered and/or mailed, postage prepaid, this  day of   , 2009, to the following:



Assistant Attorney General



230 Main Street Ext.



Middletown, CT 06457







________________________________







Susan M. Phillips
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MEMORANDUM OF LAW IN SUPPORT OF


RESPONDENT FATHER’S MOTION TO STRIKE


DCF’S MOTION TO EXTEND PROTECTIVE SUPERVISION

AND/OR HIS LEGAL OBJECTION THERETO


On this date the respondent father, through counsel, has filed a motion to strike the January   __, 2009 Motion of DCF to Extend Protective Supervision.  This is the respondent father’s memorandum of law in support of said motion as is required pursuant to Practice Book §34a-17.

BACKGROUND:

This case appeared on the docket for the mandatory in court review more than 30 days before the expiration of an order of protective supervision on February 5, 2009.  On that date, counsel for the respondent father received DCF’s Motion to Extend Protective Supervision dated January __, 2009.  Said motion consisted of one paragraph of text indicating that DCF sought to extend protective supervision and gave no reason other than to indicate that: “A supporting study is attached and incorporated.” 


Respondent Father moves to strike this motion to extend, which is, in essence a petition that should be subject to a motion to strike through the liberal interpretation of the rules of practice, because said motion: (1) fails to comply with Practice Book § 35a-12 and § 34a-1; (2) borders on the unauthorized practice of law by a non-lawyer; and (3) improperly presents a social study in the context of a pleading rather than as evidence that should only be introduced subject to the rights of cross-examination. 

ARGUMENT:
A.
THE MOTION FAILS TO COMPLY WITH BASIC PROCEDURAL REQUIREMENTS.


Practice Book § 35a-12 provides that a motion to extend protective supervision “shall set forth the reason(s) for the extension of protective supervision . . . .”  (Emphasis supplied.)  Practice Book § 34a-1 provides general guidance for all motions filed in child protection matters indicating that “a motion . . . whose form is not therein prescribed shall state in paragraphs successively numbered the specific grounds upon which it is made.”  (Emphasis supplied.)   


Either of these rules makes it clear that the attorney drafting a motion should state with some degree of specificity what factual or legal basis supports the relief requested.   DCF’s motion to extend protective supervision in this case does not do so.  Instead, the respondents are presented with a request that protective supervision be extended and an updated social study
 and left to deduce what “reasons” might have been pulled from the social study to support a legal claim that an extension of protective supervision is appropriate.  This defeats the purpose of the rules of practice and should not be condoned.  Moreover, as will be discussed in the following section, it represents the abdication by the AAG of the role of counselor to DCF by allowing DCF to simply express what it wants and attach a social study without going through the process of breaking down and analyzing the social study to see if there is a legitimate legal and factual basis for DCF’s desired outcome. 

B.
THE PROCEDURAL DEFECTS IN THE MOTION PRESENT THE SOCIAL STUDY AS THE BODY OF THE PLEADING AND THUS CONSTITUTE THE UNAUTHORIZED PRACTICE OF LAW BY A NON-LAWYER.


The Connecticut Supreme Court has specifically determined that the Rules of Practice and the legislation creating and empowering the Department of Children and Families allow the filing of neglect and temporary custody petition by social workers.  See In re Darlene C., 247 Conn. 1 (1998).  To the knowledge of the undersigned, however, this holding has never been extended to the preparation of motions, objections, subpoenas, and other documents that are customary in the litigation process.


DCF’s motion to extend protective supervision in this case, consisting of a one paragraph request and referring to “the attached status report.” to “set forth the reasons(s) for the extension of the protective supervision” is a complete abdication by the AAG of the duty to practice law and instead allows or even requires the social worker to engage in the legal analysis required by the rules of practice.

C.
THE FORMAT OF DCF’S “MOTION,” WITH THE ATTACHMENT AND INCORPORATION OF A SOCIAL STUDY AS ESSENTIAL TO THE MOTION, IMPROPERLY PRESENTS A SOCIAL STUDY AS PLEADING RATHER THAN EVIDENCE THAT IS ONLY ADMISSIBLE SUBJECT TO THE RIGHTS OF CROSS EXAMINATION.

As noted in footnote 1, supra, the document that is attached to, and incorporated by reference as the statement of the reasons for the motion to extend protective supervision, is presumably the “updated social study” that was required to be submitted at the in-court review held on August __, 2008.  See Practice Book § 35a-12.  The use of a Social Study by the court is governed by Practice Book § 35a-9, which provides that “[s]aid study shall be marked as an exhibit subject to the right of any party to require that the author, if available, appear for cross-examination.”  Clearly, a social study is intended to be evidence, and does not constitute a legal argument.  The social study must be admitted as evidence, and reviewed by the court only after having been reviewed by all parties and after all parties have been afforded the opportunity for cross examination of the author.


The attempt by DCF to combine a motion and a social study, intermingling a pleading with evidence not subject to review by respondents and cross-examination, is inappropriate.    


It is improper to attempt to condense these documents into a single filing.  This motion to strike must be granted in order that DCF can proceed in accord with the rules of practice and submit both a proper motion and a proper social study as required by Practice Book § 35a-12 and the various other procedural rules cited herein.

CONCLUSION

For all the foregoing reasons, DCF’s Motion for Extension of Protective Supervision must be stricken, and a proper motion filed, drafted in its entirety by the AAG and stating the reasons why such extension is sought. 






RESPECTFULLY SUBMITTED,






RESPONDENT FATHER,






By: __________________________







Susan M. Phillips







PO Box 321







New London, CT 06320







Ph: 860.447.1645







Fx: 860.447.3482


CERTIFICATION


I hereby certify that a copy of the foregoing was hand-delivered and/or mailed, postage prepaid, this   day of  , 2009, to the following:



Assistant Attorney General







________________________________







Susan M. Phillips

	�  Although captioned “Status Report” the document attached to DCF’s motion is presumed to the “Updated Social Study” required by Practice Book § 35a-12 to be submitted to the court at the in-court review at least 30 days prior to the expiration of protective supervision. 










