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Introduction

Medical-legal partnerships (MLPs) — collaborative
endeavors between health care clinicians! and lawyers
to more effectively address issues impacting health
care — have proliferated over the past decade.? The
goal of this interdisciplinary® approach is to improve
the health outeomes and quality of life of patients and
families, recognizing the many non-medical influences
on health care and thus the value of an interdiseiplin-
ary team to enhance health. There are currently over
180 MLPs at over 200 hospitals and health centers in
the United States, with increasing federal interest and
potential legislative support of this model.*

This article examines the unique, interrelated, and
often similar (although at times conflicting) ethical
issues that confront the clinical and legal partners
involved in MLPs. We contend that the ethical precepts
of the clinical and legal professions should be seen as
opportunities, not barriers,® to further the interdis-
ciplinary nature of MLPs. In turn, our perspective
emphasizes the shared ethiecal foundations. Among
legal and clinical professionals, there is a “shared set

of core social and ethical values, interests, and expe-
riences,” and a shared "respect for the individual and
a commitment to reason, professional judgment, and
experience as a basis for decision making.”® An inte-
gral part of the ethical canons of each profession is the
primacy of their duties (fiduciary obligations) to the
people they serve. Each has a code of ethics that is self-
imposed and in many ways remarkably similar.” Each
professional can be seen as a healer and an advocate.?

Although the theories, schema, and specific
guidance may vary, the commonalities in ethical
approaches represent a potential bridge between legal
and health care advocacy for patient/client well-being.
Bioethics? has a role to play in building and analyz-
ing this bridge: bioethics may serve as a discourse
and method to enhance collaboration by highlight-
ing common ethical foundations and refocusing legal
and clinical partners on their similar goals of service

. for patients/clients. This article explores this bridging

role of bioethics.
In Section I, the medical-legal partnership model is
briefly explained. In Sections II and 11I, the principal
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tenets of legal ethics (II) and bioethics (III) are exam-
ined. Section IV applies the legal and bioethics princi-
ples and perspectives to specific case studies that illus-
trate legal and clinical ethical issues that may arise in
MLPs. In Section V, we conclude with specific sugges-
tions for next steps to improve these collaborations,
focusing on changes in education in the professional
schools and during the collaboration; awareness of
the availability and importance of ethics consults; and
modifications to legal ethics rules to facilitate interdis-
ciplinary collaborations, such as those in MLPs.

I. Medical-Legal Partnership Overview

The MLP model has grown since the 1993 creation of
a partnership to serve low-income pediatric patients
and their families at the Boston City Hospital (now
the Boston Medical Center).”® In 26086, the National
Center for Medical Legal Partnership was established
to promote the development of medical-legal partner-
ships across the country.! Recognizing the success of
the medical-legal partnership model, the American
Bar Association (ABA) adopted a resolution in 2007
to encourage the development of medical-legal part-
nerships.? In 2008, the ABA launched the Medical-
Legal Partnerships Pro Bono Support Project to fur-
ther promote the creation of these programs.’®

_ with health concerns, including: government benefits;
' housing; advance planning (wills, health care proxies,

powers of attorney and permanency planning); immi-
gration; insurance issues; family Jaw; debtor/ereditor

. matters; employment matters and sp ecial education.

An egsential element of the MLP, regardless of the
model, is collaboration between the legal and clini-
cal partners to ensure ease of patient access to legal
gervices or advocacy that may enhance care. The MLP
builds upon the trust that the clinician has already
established with the patient since it is often the clini-
cian making the referral for legal assistance. .

In addition to the direct legal services, another
essential activity of the MLP is to facilitate training of
legal and clinical professionals. Clinicians may learn
about the legal (individual and systemic) issues affect-
ing their patients. This training helps them make
informed legal referrals and, where appropriate, assist
with advocacy efforts. Such advocacy assistance could
include filling out government and other forms with/
for patients, writing letters to landlords, or educat-
ing lawmakers about the critical impact of policies on
health. Lawyers may learn more about clinical issues
affecting patient and family interests, and gain a better
understanding of the language and culture of health
care.

There is no doubt that MLPs will encounter a wide range of ethical
concerns as their numbers grow and activities expand. Thus, an
understanding of the legal ethics and bioethies frameworks in which
they operate will only prove to enhance their effectiveness when
providing direct services to patients or engaging in training activities.

There are a variety of models used by individual
MLP network members to facilitate collaborations
between clinicians and lawyers.* The most common
model is where a legal service entity partners with a
hospital or health elinic to establish an onsite legal
clinic at the health care facility to serve the patients of
the health care entity. MLPs may also be based in law
school clinics. In addition there are various pro bono
models: for example, a law firm may “adopt” a medical
clinic or a department within a health care setting.

While most MLPs started in pediatric departments,
several have branched out successfully to other clini-
cal departments, including: oncology, palliative care,
HIV/AIDS, geriatrics, family medicine, internal medi-
cine, and maternal health.s MLPs provide services
in the areas of law that are most relevant to patients
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Working together enables clinicians and lawyers to
address problems more effectively than either could
do alone. Studies by various MLPs have shown that
these models are cost effective and in fact can provide
health care recovery dollars for the health care facil-
ity 6 Studies have also shown that MLP training cui-
cula positively affect physician behavior in addressing
a patient’s nonmedical needs.”” MLPs also positively
impact relationship-building among professionals
through the collaborative experiences.’® Finally, there

i have been evaluations on a MLP’s positive impact on
p

. health outcomes and alleviating distress.”

As MLPs flourish, it would not be unexpected for
more legal and clinical ethics issues to arise. In 2009,

- more than 13,000 people were served by M1.Ps across

the nation.2¢ The sheer number of cases might under-
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standably lead to a rise in ethical issues. In addition,
as MLPs increasingly move from pediatric settings
into other clinical disciplines (e.g., geriatries, oncol-
ogy, internal medicine, maternal health), MLPs
will encounter new populations (the elderly, cancer
patients, new mothers) who will generate a new set
of ethical dilemmas. For example, MLPs centered in
a geriatric practice will encounter issues regarding
capacity. Maternal health patients may have concerns
about the hospital’s right to test their newborn for var-
ious diseases and drugs and turn to the MLP lawyer
for advice. MLPs in oncology or hospice settings will
most certainly encounter end-of-life ethical issues.

In addition, as MLPs become more integrated into
the culture of the hospital and have greater involve-
ment in the activities of hospitals and clinicians, this
shift will generate 2 whole new set of ethical issues. For
example, what happens when a clinician calls on the
MLP lawyer (and not hospital counsel) for interpreta-
tion of the law: when does that information cross the
line so that the MLP lawyer is perceived as the defini-

- tive legal source (and not hospital counsel)? Addition-

ally, as more clinicians rely on the services of the MLP
lawyer and seek more advice from the MLP lawyer,
friendships and familiarity might lead to blurred roles
and open the door to ethical dilemmas.

There is no doubt that MLPs will encounter a wide
range of ethical concerns as their numbers grow and
activities expand. Thus, an understanding of the legal
ethics and bioethies frameworks in which they oper-
ate will only prove to enhance their effectiveness when
providing direct services to patients or engaging in
training activities. Before considering ethical issues
in the context of case examples, the fundamentals of
legal ethics and bioethics frameworks should first be
examined. We begin with legal ethics.

II. Legal Ethics Primer

Legal ethies and professional responsibility are eriti-
cally important concepts that dictate the essence of
the legal profession and apply to all aspects of law-
yer conduct. Typically, states regulate ethical conduct
through an office or administrative agency charged
with the responsibility of lawyer conduct and ethical
oversight, Each jurisdiction chooses a baseline set of
rules and prineiples that are codified in Rules or Codes
of Professional Conduct which govern the ethical spec-
trum of the practice of law in that jurisdiction.

A. Prineiples of Legal Ethics™

The American Bar Association (ABA) has adopted a
model set of ethical rules, namely the Model Rules of
Professional Conduct (Model Rules), which are preca-
tory in nature but serve as the basis for most state eth-

ical rules and gunidelines regulating lawyer conduct.
Since the inception of the Model Rules in 1983, most
states have adopted the exact format (or close paral-
lel) of the ABA Model Rules.2? The Model Rules are
broken down into seven major categories, which form
the framework for defining the essence of a lawyer's
responsibility in any setting — namely, representation
of a client with competence and diligence in a con-
fidential fashion, free from any conflicts of interest.
The basic principles of legal ethics that pertain to the
representation of clients in a MLP revolve around the
following core concepts: Lawyer-Client Relationship;
Lawyer as Zealous Advocate; Conflict of Interest;
Lawyer’s Role as Counselor and Advisor; Indepen-
dence of Professional Judgment; and Confidentiality
{discussed in detail below).

Lawyers who work in an MLP are bound by the
same principles of ethical conduct as lawyers working
outside the MLP realm. A lawyer’s conduct, whether
the lawyer is an employee of a law firm, a legal service
organization, health care institution, or a participant
in a pro-hono program, is governed by rules of conduct
that take into consideration employment venues, but
do not alter essential standards or premises of ethical
conduct based on the employment arrangement.

B, Principles Applied to Collaborative Setting

1. THE LAWYER-CLIENT RELATIONSHIP

The formulation of the lawyer-client relationship is
the critical mechanism that triggers the application of
the rules governing lawyer conduct in any setting, The
MLP lawyer must remember that a lawyer-client rela-
tionship is not formed with the clinicians even though
the lawyer’s expertise may be utilized as an advisor?
or “consultant” on matters such as eligibility for gov-
ernment benefits, remedies for substandard housing,
or issues surrounding child protection or elder abuse.
Thus, an MLP lawyer may work with and participate
on an interdisciplinary team, provided that the lawyer
makes it clear to the team that she is not the staff’s
legal advisor.2* The lawyer’s ethical obligations under
state rules and codes do not attach until the lawyer
meets with the client. It is when the lawyer interacts
with a prospective client that the principles of loyalty,
confidentiality, and conflict of interest arise.

9. LAWYER AS ZEALOUS ADVOCATE
A lawyer is ethically bound to assert her client’s posi-

‘tion as a diligent and competent advocate, even if she

finds the client’s goal and objectives repugnant.? This
unique concept, whereby the lawyer stands as a zeal-
ous advocate for a client but remains detached from
her client’s ends, is often referred to as the principle
of “neutral partisanship.”? Thus, the MLP lawyer may
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have to advocate for a position that is antithetical to
the recommendation of the very same clinicians with
whom the lawyer consults and works with on a daily
basis. The MLP lawyer, however, must proceed as an
advocate for the client, whose position (and thus the
position advocated by the lawyer) may in fact conflict
with the recommendations of the other (non-law) MLP
partners. It is important that collaborative team mem-
bers are made aware that the lawyer’s ethical duty to
advocate on behalf of the client is not an endorsement
of the client’s views or activities, but merely serves to
fulfill her ethically mandated role as diligent or zeal-
ous advacate,?’

3. CONFLICT OF INTEREST

Conflicts of interest in legal representation are gener-
ally governed by principles of loyalty, independence of
professional judgment, and the duty of confidentiality
to present or former clients. In the MLP setting, a law-
yer must be attuned to the traditional rules governing
conflicts of interest, making sure that present client
matters do not conflict with the lawyer’s other exist-
ing client matters, a lawyet’s responsibilities to a third
party, or the same or substantially related matters in
which the lawyer represented previous clients.?® In the
MLP setting, conflicts of interests are likely to arise in
a number of ways, including:

+ As a potential conflict of interest between the
potential factual representation of the client vs,
the interest of the collaborative partner (the hos-
pital); and

+ As a potential conflict of interest between the
potential /actual representation of a client vs. the
interest of a family member of a client.”

In the first scenario, since the MLP lawyer does not,
nor presumably has ever, represented the hospital at
any time, the potential conflict that arises many not
implicate the applicable Rules of Professional Con-
duct, but the potential conflict is an actual one. The
lawyer may be concerned that the continuation of the
MLY might be jeopardized by her representation of an
interest of a client that is in conflict with that of the
hospital.?

In the second seenario, the lawyer must be attuned
to a possible conflict of interest with the client’s family,
especially in areas where the clinicians may be work-
ing in a family-centered model to assure patient buy-
in and family support. Here there may be conflicts
between the clinician’s efforts to provide holistic care
(through family support) and the patient’s individual
wishes (independent of family desires). The lawyer
and the clinician must be aware that ethical contlicts
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may arise, and that even those conflicts not involving
rule interpretation might negatively affect the entire
collaborative venture.

4. LAWYER'S ROLE A8 COUNSELOR AND ADVISOR

A fundamental responsibility of ethical lawyering
is based on the principle that a lawyer must provide
independent advice and counsel to a client, utilizing
not only legal rationale, but also taking into account
social, economic, political, and moral factors as well.??
Before the lawyer engages in advoeacy, negotiation, or
litigation on behalf of a client, she must first serve the
role as an advisor, which provides the client with the
backdrop on which to decide the course of action in
the representation.

Often times, the lawyer’s expertise can provide cli-
ents (i.e., patients) with greater access to clinical ser-
vices — both through the direct advice provided to cli-
ents, and also as an information resource to clinicians
who seek the lawyer’s counsel on core issues surround-
ing poverty law, child welfare, and countless other
patient centered legal matters. Keep in mind, how-
ever, that the lawyer’s role as an “advisor” to a client is
a legal duty, while her role as an information resource
(a much less formal role) to members of the collabora-
tive team is borne out of the unique relationship of the
lawyer embedded in the clinical setting,

5. CONFIDENTIALITY

A crux of the lawyer-client relationship lies in the
principle of client confidentiality. Confidentiality is
a broad term that encompasses the benchmark con-
cepts of the “ethical duty of confidentiality” defined in
formal rules of professional conduct and the “attor-
ney-client privilege.” Thus, confidentiality not only
refers to oral statements made by a client o her lawyer
(implicating the attorney-client privilege), but just as
important is “information relating to representation
of a client” (implicating the lawyer’s ethical duty of
confidentiality}.s*

The common perception of lawyer-client confiden-
tiality is that information provided to a lawyer by a
client is protected by an inviolate obligation, which
may not be breached unless certain conditions are
met. The “attorney-client privilege” is the product of
evidentiary law, and specifically protects communi-
cations (usually oral) proffered by clients to lawyers

from being divulged by the lawyers in a testimonial

(i.e., court) setting.® According to an ethical duty of
confidentiality, however, any information relating to

~ the representation of a client is confidential; thus, this

duty to protect client secrets sweeps far broader than
the attorney-client privilege, All jurisdictions have
codified the duties surrounding confidentiality, and

JOURNAL OF LAW, MEDICINE & ETHICS




Campbell, Sicklick, Galowitz, Rethi

the exceptions to this broad notion of client loyalty, in
the applicable rules of professional conduct.

Obligations related to confidentiality lead to some
critical questions, such as:

* May the collaborative lawyer routinely reveal the
fact that she is representing a patient/family to
the interdisciplinary medical team?

+ How much, if any, information may the collab-
orative lawyer routinely reveal to a health care
clinician or a treatment team about the repre-
sentation in general and the client in particular?

* Are members of the interdisciplinary medical
team part of the “firm” that represents a patient/
family in a legal matter? May the legal collabora-
tive “deputize” members of the medical team to
the “firm?”

+ Are mandated reporters of child abuse and
neglect (e.g., hospital social workers and doctors)
working with the collaborative project exempt
from reporting abuse or neglect to the requisite
child protection agency if the information is
obtained as part of the confidential legal intake
process?¥

+ Ifthe collaborative lawyer learns about a forth-
coming action adverse to the client as a result of
participation in an interdisciplinary team meet-
ing, does the lawyer have an ethical obligation to
inform the client/patient about the impending
action?

These scenarios oceur on a daily basis in a MLP, so
MLPs should think through these sorts of questions
to ensure that the client’s rights are not violated, and
that the interdisciplinary collaborative team serves
the best interest of the patient.

1t has sometimes been suggested that lawyers in an
MLP should have a client sign a release as part of the
case-opening paperwork that would allow the law-
yer to share information with the medical provider.
However, such an approach may display a misun-
derstanding of the ethical rules that apply to lawyess.
Model Rule 1.6 (which most states follow) provides,
in relevant part, that a client give “informed consent”
before a lawyer can reveal information relating to the
representation of a client; informed consent is defined
in Model Rule 1.0 (e) as “the agreement by a person
to a proposed course of conduct after the lawyer has
communicated adequate information and explanation
about the material risks of and reasonably available
alternatives to the proposed course of conduct.” Thus,
a conversation between the lawyer and client that
includes the material risks and alternatives could only
take place after there has been sufficient discussion of

», and Fleishman

the issues .and the ramifications, and not ag part of the
case-opening paperwork.

The MLP lawyer is not simply acting in g legal realm
but also situated within a clinical one. Both clinical
and legal professionals operate under a time-honored
principle of confidentiality (i.e., physician-patient,
psychiatrist-patient, and psychotherapist-patient),
an obligation that is breached only under specifically
defined circumstances.?s Difficulties atise, however,
when the lawyer joins the clinical team in a discussion
regarding the team’s palient — who also happens to be
the lawyer’s client 36 The freedom and candor that sur-
rounds the interdisciplinary discussion is anathema to
the lawyer’s ethical obligation of ‘confidentiality (and
may be to the clinician’s as well). The lawyer is bound
not to reveal information that may be critically impor-
tant to the team’s decision. Thus, the lawyer must be
fully aware that she is operating in an environment
that may preclude her from full participation in criti-
cal decision-making events,

While legal ethics cover the MLP lawyer in the clini-
cal setting, it should not be forgotten that other ethical
obligations govern the health care partners. Bioethi-
cal approaches play an important role in guiding the
course of collaborative patient care, and often impact
the outcome of the most challenging cases. Thus, all
partners (especially legal ones) could benefit from a
better understanding of bioethics.

II1. Bioethies Primer

While law may ask what maust we do, ethical inquiry
asks what ought we do. In health care, the concept of
ethical practice is not new; indeed, thousands of years
ago, the Hippocratic Oath offered ideas of the right
sort of doctoring, then primarily vis-a-vis protecting
confidences and maintaining a “fatherly insistence
on deciding unilaterally what is best for [patients]s
However, the 20th century brought with it advance-
ments in health care technology altering our con-
ceptions of what we can treat and how (e.g., trans-
plant surgeries, test tube babies), our vision of what
it means to be human (e.g., genomics), and our view
of who should control who lives and dies (e.g., deci-
sion making at beginning and end of life). In addition,
individuals increasingly began to call into question
the authority vested in physicians to guide patient
decision-making.®® Coupled with the technological
advancements were concerns over the complexity and
costs of treatment in the face of limited resources.
Bioethics emerged from a traditional understanding
of “medical ethics” as its own field of applied study
— crossing many professional boundaries — to help
guide individuals, institutions, policymakers, and the
public in an ever-changing and increasingly complex
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environment.?® Law did not recede in having influence
in health care decision-making;*® rather, bioethics
became another mechanism to help resolve disputes.

A. What Is “Bioethics™?

First, it is important to explain what is meant by bio-
ethics, and to consider how one distinguishes between
bioethics® and medical ethics (which may in practice
be used interchangeably). Medical ethics in its techni-
cal sense connects to the medical (i.e., physician) pro-
fession; medical ethics governs how a physician, as a
professional, should practice — and has traditionally
~ been seen as within the province of physicians only.*?
Bioethies, in vecognition of our more complex health
care environment, takes within its orbit medical ethics,
but also includes ethical concerns of a range of profes-
sions and individuals, e.g., nurses, social workers, hos-
pital administrators. In addition, it expands the scope
of ethical inquiry to include not only clinical (i.e,, “at
the bedside” medical or nursing) issues but also many
more ‘beyond the bedside” concerns, e.g., what hap-
pens at the institutional, research, public health, and
policy levels.*?

B. Bivethics Approaches (Methods)
It may also be helpful for all MLP pariners to have some
understanding of the methods of bioethics.** Although
typically considered an applied field of study, bioethics
grounds itself in theory. Two primary theories are dis-
cussed in the literature: one focused on an individual’s
duties {not dissimilar from a lawyer's fiduciary duties),
and the other focused on the consequences of an indi-
vidual’s actions.*s Their application is much like what
their descriptive terms imply. A duty-bound profes-
sional would follow dictates of a relevant duty (e.g.,
obtain informed consent before any procedure); alter-
natively, a consequentialist would look not to a pre-
existing duty but rather to the consequences of poten-
tial actions {e.g., obtaining informed consent or not),
and would seek to maximize good over bad outcomes
(e.g., enhanced patient outcomes and satisfaction).
Moving from theory to practice, principles are often
employed to frame bioethical issues in clinical set-
tings. Typically four main principles are recognized
today: (1) beneficence, (2) non-maleficence, (3) jus-
tice, and (4} autonomy.*® Beneficence refers to acting
for the benefit of someone’s health; alternatively, non-
maleficence put simply means “do no harm.” Justice
refers to seeking fairness in distributing benefits and
burdens of treatment and in allocating limited health
care resources. Autonomy, of paramount importance
in law and ethics, relates to self-determination: the

ability of a competent adult to decide what treatment
i number)® — an ethics consultant or ethics committee

he or she wants or does not want,*?
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Finally, casuistry has emerged as a key ethical
approach for dealing with clinical cases in context.*® A
pragmatic approach to addressing ethical issues, casu-
istry involves the search for a case sufficiently similar
to one’s own to help figure out what to do and how
in the current situation. This approach benefits from
its similarity to medical (and legal) reasoning wherein
clinicians turn to prior experience to guide decision-
making? Collectively, in practice we see a blend of
approaches applied in real-world cases, akin to tools
that clinicians may use to analyze difficult cases. These
tools may also help facilitate communication across
professions and with patients and families.

C. Mouing Theory to Practice: Ethics Consulting in
Clinical Settings
So, how do ethical issues play out in the health care
setting? First, the “who:” for larger health systems and
academic medical centers, a select group of individu-
als will often take the lead role as ethics consultants
for the institution {or health system), with regularly
scheduled rotations as on-call consultants. Smaller
and community hospitals may rely on nearby larger
centers with more expertise or academic colleagues
knowledgeable about bioethics to help with consult-
ing. Increasingly, ethics consultants have additional
training in bioethics to help conduct analyses and
guide decision-making processes, particularly with
complex, emotionally fraught, or novel issues.*

Larger health care institutions often also have an
ethics committee,’® In addition to an ethics consult
{or case review) role, institutional ethics comrnittees
take a lead in the review and drafting of ethics-related
policies, and may also be responsible for ethics educa-
tion of staff and trainees for the institution or system.®
A multidisciplinary body (ideally led by someone with
ethics training), members typically include physi-
cians, nurses, social workers, other clinicians, com-
munity representatives, and spiritual care staff. Some
committees also choose to include hospital counsel
and/or risk management staff, although including
these individuals is not without coniroversy. Certainly,
many ethical issues dovetail legal matters; however,
the committee may take on a more or less “legalistic”
(i.e., institutional, risk averse) tone with their inclu-
sion. Caution is often urged, as is the enunciation of a
clear description of each member’s role on the ethics
committee and the committee’s purpose.s

Depending on the setting within which the MLP
is situated — namely for those increasing number of
MLPs based in hospitals or academic medical center
settings serving patients with complex needs (as of
2008, MLPs housed in 73 hospital settings, a growing
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may thus be an additional resource to offer a differ-
- ent perspective on a vexing case facing an MLP, The
consult may serve to reorient parties to common goals
and to reaffirm, to the fullest extent possible, patient
decision-making. Even when formal ethics consulta-
tions are not an option, an understanding of bioeth-
ies principles may serve as a useful discourse to navi-
gate thorny issues crossing disciplinary boundaries in
patient care,

often referred for an ethics consult), and/or an issue

" with a patient or family decision. Alternatively, a

patient or family member may seek a consult because
a clinical order is seen as over- or under-treatment, Or
there may be a concern about the patient’s capacity
to make a decision, or whether a surrogate decision-
maker is acting in the patient’s best interest. Thus, a
frequent focus is on patient decision-making capacity.
The ethics consultant does not perform the capacity

It is worth noting that many lawyers enter the ethics field and act as ethics
consultants, which may become their primary or sole role for the institution.
These legally trained representatives should be clear about the difference
between ethics consulting and legal counseling, be able to identify when
they are acting in which role, and recognize the limits of such roles.

How might an ethics consult happen? Normally
anyone involved in the case may call the designated
ethics institutional number for ethics guidance,
inchuding faculty, staff, patients, and family members.
After the call is made and a consult requested, the pro-
cess typically includes a discussion with the requestor,
the attending physician (if not the requestor), and
the patient and relevant family members (if not the
requestors).’* The consultant also meets with others
on the medical team to get a clear picture and ascer-
tain key facts and points of conflict. The case may
require legal research (but not necessarily a referral
to hospital counsel) to assist in the ethical analysis,
but purely legal or risk management perspectives are
not the substance of the ethics consult. Potentially an
MLP attorney may be consulted during this process,
so long as care is taken not to negatively impact any
lawyer-client relationship,ss The MLP lawyer should
view this as an opportunity to enhance collaboration
by being part of forward progress on a case (or as a
means to remove obstacles), and not as a challenge to
his/her authority. It would be helpful for all MLP part-
ners to see the bioethics consult (formal or informal)
as a means to think more broadly, across traditional
boundaries, about how best to serve the patient/client
— similar to how the MLP itself represents a broad-
ened perspective on the diversity of professionals and
resources that can work together to enhance patient
care.

Why might a consult be requested? Sometimes a
member of the clinical team calls for a consult because
of a disagreement within the team, a challenge with
communication (not necessarily an ethical issue, but
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assessment, but considers what sorts of assessments
have been made and applied to the current decision,
and helps sort out the role, if any, of the family and
treatment team in decision-making,

Ethics consultants do not superimpose their judg-
ment on the clinician-patient relationship or make
a clinical treatment decision (or legal decision), but
rather foster conflict resolution by identifying ethical
issues and guiding decision-making through ethical
reasoning. To do this, the ethics consultant or com-
mittee draws on ethics principles and other bioeth-
ies approaches, and also examines patient and family
preferences and contextual issues (e.g., cultural and
religious factors, financial and economic factors, legal
and institutional policy issues, etc.).6 The goal is to
support favored options via reasoned judgment, with
due consideration of each option’s consequences.

It is worth noting that many lawyers enter the ethics
field and act as ethics consultants, which may become
their primary or sole role for the institution. These
legally trained representatives should be clear about
the difference between ethics consulting and legal
counseling, be able to identify when they are acting
in which role, and recognize the limits of such roles.
MLP legal partners should also be clear about their
role as distinguished from hospital counsel. When
there is a bioethics consult on a case in which an MLP
is also involved, it should be emphasized that while
legal matters may be an issue, they are not the issue
for the consult.

Now that some of the basics of bioethics analysis
and ethics consultation have been explained, and to
better understand how bioethical issues might arise

853




INDEPENDENT

and/or how bioethical analysis might help bridge
clinical and legal perspectives in the context of MLPs,
it would be helpful to see how the perspectives apply
in different sorts of cases. A range of case types exist,
from bioethics mutually supporting (i.e., working in
concert with) law to actualize patient goals, to bioeth-
ics guiding parties struggling with the application of
the law, to bioethics illuminating and expanding law’s
focus. A sample case from each general type follows.
These cases are illustrative of the sort that have vexed
several of the authors and have been in the press.s
They are intended to illustrate how bioethics might
offer a different perspective for the MLP partners that
is of particular importance when there may be a legal
response available for a particular issue, but one that
does not necessarily resolve the underlying conflict.
As more MLP partners become aware of the benefits
of a consult or the value in understanding basic bio-
ethics theories, these offer the MLP team a new tool
and allows them to think outside the box in enhancing
patient/client care. It also dovetails with the holistic
systems-based approach that MLPs endorse, build-
ing on a social work perspective (who ave often critical
members of the MLFP team).

IV. Case Studies

A. Ruth and Bioethics Mutually Supporting the Law
Ruth, a 58-year-old single woman, was taken to the
hospital Emergency Room with severe shoulder pain.
An X-ray showed a significant amount of fluid in the
lungs, Further tests showed that Ruth had ovarian can-
cer, which had already spread to the lungs. She began
chemotherapy in advance of surgery. After admission
to the hospital, it was discovered that she did not have
any advance directives, and was referred to the onsite
MLP lavyer,

Ruth wanted her good friend Jane to serve as her
health care agent and power of attorney and asked
Jane to be present when she met with the MLP law-
yer. During the bedside legal consult the lawyer heard
Ruth clearly state her wishes regarding end-of-life
care, She expressed that she did not want to be main-
tained as a “vegetable” {in a neurovegetative state),
and wanted “no tubes; I am going to die anyway.” The
lawyer helped her complete a New York State Health
Care Proxy and Power of Attorney form.

The day following the lawyer's visit, Ruth developed
severe respiratory distress and was unable to commu-
nicate with the health care team. As was the custom
at the hospital, a covering doctor called Ruth’s sister,
listed as “next-of-kin” on the face sheet of the medical
record, having been so identified in a previous admis-
sion. Her sister arrived in New York to learn of the
gravity of Ruth’s condition, which soon deteriorated;
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she developed a severe pneumonia, needing intuba-
tion and sedation. Jane, acting as Ruth’s health care
agent, wanted to follow Ruth’s wishes, but Ruth’s sis-
ter from California, with whom Ruth was not close,
wanted her to be intubated as she was upset about her
sister’s newly diagnosed illness and did not want to
“let her die.”

The Intensive Care Unit staff was unsure if they
could follow the agent’s direction, and in frustration,
the agent called the MLP lawyer, who reinforced her
rights through the proxy form. The hospital admin-
istration was uncomfortable allowing the physician
to follow the agent’s direction when a family member
opposed that direction. An ethics consult was called.®

1. THE LEGAL PERSPECTIVE
The principal role of the MLP lawyer in this case was
to act as an advisor and retained lawyer who worked
on Ruth’s behalf to help her complete the Health Care
Proxy and Power of Attorney form. The lawyer-client
relationship arose when the lawyer advised and assisted
Ruth during the bedside consultation. In Ruth’s case,
the lawyer has an ethical duty to avoid a conflict of
interest while representing Ruth, even though the rep-
resentation merely consisted of a bedside consultation
and limited assistance in filling out paperwork. Any
confidential information acquired from Ruth during
the consultation must be preserved, unless the lawyer
is implicitly authorized to reveal that information as
part of her representation or permitted to reveal by
the client; in this case, the client did not authorize any
release of confidential information.’® The questions
then arise as to {a) whether the fact that the MLP is
partially funded by the hospital creates an ethical con-
flict of interest; and (b) whether the lawyer’s relation-
ship with the hospital, and specifically the MLP’ rela-
tionship as an inherent part of the health care team,
creates an untenable practical conflict of interest.

First, while the lawyer’s employment in the MLP is
partially funded by the hospital, this does not create a
de facto ethical conflict of interest that would prevent
her from advocating on Ruth’s behalf, even in mat-
ters affecting the hospital administration. It should be
clear to all parties from the outset that the MLP law~
yer is not retained to represent the hospital and thus
she has not formed a lawyer-client relationship with
the hospital in any manner. It is incumbent upon the
hospital administration to recognize the boundaries
encompassed by the MLP lawyer, and to respect the
role the lawyer plays in representing her client in a
diligent, competent and zealous fashion, even when it
conflicts with the hospital administration.

In this case, members of the clinical team might be
curious about the lawyer’s conversations with Ruth, or
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any information the lawyer learned during the brief
interaction between the two while filling out the proxy
forms. Here lies the crux of the lawyer’s dilemma, as
she is ethically bound to keep those interactions con-
fidential — unless the client gives informed consent,0
yet she also may feel obligated to participate in the
clinical process, answer questions posed by her clini-
cal partners, and avoid being evasive. An MLP law-
yer's communication with other partners about these
obligations of confidentiality before the fact, however,
often alleviates this dilemma; clinicians must under-
stand from the outset the lawyer’s limited ability of
- information sharing,

2. THE BIOETHICS CONSULT

A central issue in this case for ethical analysis is who
should decide what to do, and related to this, what is
the capacity of the patient to make her own decisions.
At this time, Ruth is sedated, so it is hard to gauge
her current wishes. A likely initial ethics consultant
guestion to the clinical team would be whether Ruth
could be awakened sufficiently to have the “capacity”
to discuss her wishes given the current state of affairs.
If able to do so, proxy decision-making would not be
necessary given the patient’s capacity.

If unable to communicate with Ruth (as the facts
seem to indicate here), having an agent designated
and wishes stated so close in time to Ruth’s current
status would weigh on the side of no intubation, espe-
cially given the gravity of Ruth’s diagnosis. During the
consult, Jane should describe the discussion she had
with Ruth when she was designated as Ruth’s agent:
that Ruth did not want to be in a vegetative state or on
tubes. An ethics consult could help to clarify, however,
what Ruth meant by “no tubes.” Perhaps intubation
might simply be a time-limited event to deal with the
prneumonia. It would be important to clarify Ruth’s
wishes as to what she wanted, and whether Ruth’s
wish not to be intubated was a general request {as was
not being in a “vegetative state”), or might be some-
thing she would allow in certain circumstances for a
certain time period (e.g., to recover from pnewmonia®
to have surgery).

ICU team discomfort might relate to not being a
party to the discussion about Ruth’s wishes. Ideally,
the physician is involved in these important discus-
sions.® It would be advisable for the physician to dis-
cuss Ruth’s wishes with her and include information
from the discussions in the patient’s record. Formal
documentation (e.g., proxy document) should also be
in the record. The hope is that the agent and the clini-
cal team are familiar with the patient’s wishes to ensure
that the agent does not simply act in the patient’s best
interests (a secondary surrogate decision-making
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goal), but in fact decides as the patient would have
if able, i.e., substituted judgment (a primary goal for
surrogate decision-making).

One might argue that it seems the distant sister is
acting in Ruth’s best interests by keeping her alive,
given how new her diagnosis is and the option of sur-
gery. Although a proxy form was signed and agent des-
ignated, given Ruth’s sisters concerns, the ethics con-
sultant may recommend that the team and Jane spend
more time with Ruth’s sister describing the full clinieal
picture, the gravity of Ruth’s diagnosis, what Ruth had
said she wanted, and the potential risks and benefits
of aggressive care, such as intubation and mechani-
cal ventilation. This could “buy” a little time to allow
Ruth’s sister to ahsorb the information and grieve.

The MLP lawyer can be party to certain ethics dis-
cussions, particularly since the MLP lawyer was there
when the client signed the proxy form (mindful, of
course, of limits on what the lawyer can share), In this
case, the consult process was separate from any MLP
involvement. While such may be typical of how MLP
lawyers become involved in ethics consults, more edu-
cation about the ethics consult process and bioethics
approaches could help lawyers and other MLP part-
ners to better understand how they fit within the con-
text of the case and to be better prepared to address
issues from a bioethics perspective. In the future,
however, the MLP lawyer may also more proactively
consider how an ethics consult or bioethics approach
could clarify Ruth’s wishes via a more “collaborative”
process (i.e., through a shared “ethics” discourse) to
build bridges between legal and clinical advocacy for
Ruth.

In sum, a bioethics consult in this case would inves-
tigate many of the same issues a legal consult would:
capacity, autonomy, decision-making authority, and
when placed in context, how to deal with relationships
affected by our decisions. Bicethics may help support
legal goals of effectuating Ruth'’s wishes. This perspec-
tive also brings to light capacity concerns and benefits
from seeking out interdisciplinary input into address-
ing those concerns to achieve Ruth’s wishes: bioethics
is a tool to engage deeper discussions across disciplin-
ary houndaries.

B. Annie and Bioethics Informing the

Law’s Application

Annie is a 15-year-old girl who is regularly seen in
the adolescent clinic in a large metropolitan hospital.
Annie's mother has signed a general hospital “Consent
to Treat” form that allows Annie to receive routine
well and sick care without the need for an accompany-
ing adult. At her last well-care visit upon turning 15,
Annie asked her primary care physician (PCP) about
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methods of contraception and admitted that she has
recently begun a sexual relationship with a new boy-
friend. She would not reveal the boyfriend’s age during
that encounter.

During her most recent visit, she presented with the
following information: she is having unusual abdomi-
nal pains; is bleeding abnormally; has experienced
periodic burning sensations while urinating; and that
day experienced a small amount of discharge from her
vagina. Her PCP ran a routine battery of tests and took
a detailed history, during which Annie admiited that
she is presently engaged in a sexual relationship with a
20-year-old man whom she calls her “boyfriend.” Annie®
reported that because of her mother’s displeasure with
the relationship, she has recently moved in with her
boyfriend and the boyfriend’s sister, saying her mother
would “kill her” if she returned home now.

The PCP asks Annie whether any of her sexual
encounters were forced, and whether she is a consen-
sual partner in the relationship with her boyfriend.
Annie refuses to answer. The PCP notices heavy
makeup around her eye; yet, when he attempts to
examine Annie’s face, she pulls away. The PCP sus-
pects that Annie has been subjected to facial trauma
and is attempting to hide a black and blue mark on
her right cheek.

At this point, the PCP believes that Annie has con-
tracted a sexually transmitted infection (STT), is possi-
bly pregnant, and may be holding out other vital infor-
mation regarding her relationship with her boyfriend.
The PCP calls the MLP lawyer, saying he will go to
hospital counsel to discuss reporting obligations (if
any) related to parental neglect;5* however, he would
like advice about what to do with Annie generally in
this situation since there are tricky confidentiality
and other legal issues, Furthermore, he suspects that
Annie is not capable of negotiating the maze of social
services that may be available to her and requests that.
the MLP lawyer meet with her to discuss her legal
options.

The MLP lawyer meets with Annie in the exam room
and informs her that their conversation will remain
confidential, subject to a few exceptions (e.g,, if fear of
substantial bodily harm). At first Annie is hesitant to
say anything to the lawyer, but eventually she admits
that she has been assaulted a “couple of times” by her
boyfriend, and that he has forced her to engage in
sexual intercourse on a few occasions against her will,
Despite this, she indicates that she loves her boyfriend
and wishes to return to his apartment and continue
her relationship with him. She also asks the MLP law-
yer to keep this information confidential; although she
likes and respects the PCP, she thinks that he might
take steps to separate her from her boyfriend.
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1. THE LEGAL CONSULT (AND LEGATL ETHICS
PERSPECTIVE)

The MLP lawyer in this case is faced with several sig-
nificant legal ethical dilemmas. As is typical of many
MLP lawyers, the lawyer in this scenario is playing a
dual role — that of an informal consultant to the med-
ical provider, and as a legal confidante and advisor to

the patient. While many times these roles coincide -

and result in collaborative outcomes, in this case the
lawyer is faced with a difficult ethical conflict.

Although the PCP has referred Annie to the MLP
lawyer, the lawyer is not retained by the PCP or the
adolescent clinic but is merely serving in an advisory
capacity, and neither the PCP nor the adolescent clinic
are “clients” under any set of legal ethics rules or codes,
The expectations of the PCP, however, are rooted in
the notion that the lawyer and clinician are working
toward the same goal — ensuring the health and well-
being of the adolescent patient. If the lawyer’s only
contact was with the PCP as information resource, her
advice would be rooted in her knowledge of the law
surrounding an adolescent’s right to make health care
decisions independent of parental notification or con-
sent. The relationship, however, would not be lawyer-
client based.

Upon meeting with Annie, however, the MLP law-
yer must work within the constraints of legal ethics
rules to determine whether she must honor the confi-
dentiality of the prospective client/patient (i.e., Annie)
or whether there are extenuating circumstances that
might compel her, as a matter of ethical duty, to reveal
the issues of domestic violence and physical harm. In
addition, the lawyer is bound by her ethical duty to
counsel and advise the teenager in terms of the legal
ramifications of her status as a minor and the potential
implications of a child welfare referral by the PCP.

Most difficult here is the practical conflict of inferest
that arises when the lawyer discovers from the adoles-
cent client the forced sexual activity and the physical
assault — and how that information plays into her role
as an “advisor” to the PCP, While the lawyer has nolegal
“ethical” duty to reveal the adolescent’s confidences to
the PCP, her failure to do so may practically impinge
upon the critical collaborative relationship that exists
between the two professional providers. Thus, the
Jawyer might be upholding the highest aspirations of
her profession by keeping the patient’s information
confidential, but she may be undercutting the notions
of trust and loyalty that play an important part of the
lawyer’s role in the medical-legal collaborative setting.
With this tension in mind, the lawyer is not in a posi-
tion to discuss potential referral to the child welfare
agency with the PCP, and should direct the clinician to
seek counsel from colleagues or hospital counsel.
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2. THE BIOETHICS PERSPECTIVE (AND POFENTIAL
BIOETHICS CONSULT)

In this case it is not clear that mandatory reporting
would apply given a lack of involvement by the parents
in the case; however, clinicians may be confused ahout
legal obligations and concerned with how such affect
ethical ones. It is here that bioethics has a role to play,
where legal obligations may be seen as impinging on
certain ethical obligations of the PCP. Confidential-
ity in health care is a paramount value in health care,
especially with adolescents where confidentiality may
enhance their help-seeking behavior; trust in their
PCP; and their engagement in care, with the ultimate
result being more effective treatment. The PCP must
consider what is in the best interests of his patient.
This includes avoiding harm to Annie, which break-
ing confidences may do; the latter may also negatively
impact the ability to develop a strong physician-
patient relationship.

Thus, the PCP may feel torn between potential legal
reporting requirements and his desire to maintain a
strong relationship with Annie to get her the care she
needs, A bioethics consultant’s role is not to endorse
breaking the law, but she can urge sensitivity when
working with clinicians who may struggle to balance

legal and ethical obligations, and can also sensitize”

the lawyers to the ethical concerns these clinicians
face. Lawyers and clinicians may also be better edu-
cated about how reporting plays out in real world
situations. ‘

It is also important to remember that Annie, as an
adolescent, sits within a family, raising further ethical
obligations. The PCP can try to partner with Annie and
facilitate conversations between Annie and her mother
so that Annie gets the support she needs, He may feel
frustrated by legal requirements that would set bright-
lines on disclosure when he wishes to maintain a bit
more discretion in how this process unfolds. A formal
ethics consult may help the PCP think through the
best process and means of communication in sensitive
situations such as this.

If a potential ethics consult precedes (or runs paral-
lel to) MLP involvement with Annie’s case, the MLP
could see the consult as a means to clarify legal obliga-
tions, and the limits of the MLP lawyer role in con-
trast to hospital counsel, in a less adversarial (or “turf”
challenging) way. If no consult has been called, how-
ever, the MLP lawyer could use a bioethics approach
as a mediating function: it can be an invaluable means
to open up the lines of communication so that all
critical voices are heard and the focus reoriented to
Annie’s best interests, a unifying goal among all MLP
partners,
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In sum, in these sorts of cases, bioethies can help
explain how law may seem clear but may (a) be ques-
tionable in application (e.g., if the PCP must report in
this sort of situation where there is no clear parental
involvement); and/or (b) create other ethical coneerns
if applied (e.g., Annie’s confidentiality and trust in
PCP). Bioethics facilitated and framed discussion may
help to illuminate these issues and clarify roles, expec-
tations, and obligations of all parties, with Annie’s best
interests as the unifying objective.

C. Mr. G. and Bioethics Illuminating the Low and
Ixpanding Its Focus

Mr. G, a 75-year-old undocumented immigrant from
Mexico, was admitted to the hospital for a neurologi-
cal work-up. He had radiation necrosis from prior
radiation on a brain tumor. The hospital determined
that the tumor was inoperable, but because of Mr. G5
altered mental status (including possible dementia),
inability to communicate, and an inability to walk
or eat without assistance, he could not be safely dis-
charged to his home, Other than Mr. G/s niece, with
whom he lived, his family still lived in Mexico, includ-
ing a younger sister (his niece’s mother).

As anundocumented immigrant, Mr. G.s only access
to health benefits in the hospital was Emergency Med-
icaid, which covered his care when first admitted as
an emergency patient, but which was not covering his
on-going {non-acute) treatment. The social worker
assigned to Mr. G.s case was urged to find him a nurs-
ing home for discharge as his on-going needs did not
require hospital care, and the growing costs of that
care were falling on the hospital. However, each nurs-
ing home she approached declined transfer due to his
lack of insurance and immigration status,

At this point, the hospital unit’s social worker
referred Mr. G.s niece to the onsite MLP, a project
funded in part by the hospital, to determine whether
Mr. G. would be eligible for non-Emergency Medic-

caid. After interviewing Mr. G’s niece, the MLP lawyer
determined that there was no basis to adjust Mr. G’s
status in the U.S. and therefore no basis to make him
eligible for non-Emergency Medicaid.

The hospital administration then considered if dis-
charge and subsequent private repatriation might be
the best solution, as they believed that the care would
be adequate and he had a sister in Mexico to help
manage that care. The Administrator asked the unit
social worker to begin to work with the niece to safely
transport Mr. G. back to Mexico. The niece, knowing

~ how poor the family in Mexico was, did not think that

repatriation was in the best interests of Mr. G. and
expressed her concerns to the MLP lawyer,
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1. THE LEGAL CONSULT (AND LEGAL ETHICS
PERSPECTIVE)}

When initially consulted, the MLP lawyer was working
in concert with the goals of the hospital to investigate
and potentially advocate on Mr. G's behalf regarding
Medicaid eligibility. However, as time went on, itbecame
apparent that the goals of the MLP as advocate for the
client and the hospital’s goal to obtain financial remu-
neration for Mr. Gs care began to diverge. The hospital

|

is that between her own legal obligations to the cli-
ent and a sense of loyalty to the hospital and its inter-
ests. Critically, then, recognition of the availability of
a bioethics consult or use of a bioethics approach may
help the MLP lawyer and other partners see the case
through a new lens: that of providing care to a vul-
nerable patient from an immigrant community where
clinical input may be invaluable in making a strong
case, and not simply a legal matter.

Thus, in this case a bioethics
perspective might serve to edu-

As to education in professional schools, many
issues arise from the nature of ethics and how it is
traditionally taught. Legal ethics are codified while
bioethics is less focused on the right “code” and
more on the application of a range of methods and
approaches to help resolve difficult cases in context.

cate the interdisciplinary team
as to issues they might not oth-
erwise recognize as critical in this
sort of case, namely issues when
addressing health care needs of
an immigrant and an immigrant
comimunity. While focused on the
legal status of Mr. G. and concerns
of deportation, viewed through

was concerned about the costs of having Mr. G. remain
in the hospital and now sought repatriation, not insur-
ance reimbursement. The MLP lawyer was concerned
about the potential consequences of this discharge plan.
There is a clear conflict now between the MLP’s duty to
its client, the niece, and the hospital administration.

2. THE BIOETHICS PERSPECTIVE (AND POTENTIAL
BIOETHICS CONSULT)
The social work staff was quick to consult with the
legal team regarding immigration issues; however,
they should be encouraged to seek out an ethics con-
sult for a different framing of this situation, An ethi-
cal analysis would focus on concerns over a potential
unsafe discharge and abandoning a patient with medi-
cal issues. A central theme in ethics is to “do no harm”;
an immigration/deportation focus in this case may
harm Mr. G. by taking him from a place where clinical
relationships have formed. Also, his unstable medical
condition could suffer from movement to a country
with potentially inadequate resources for someone in
his medical condition. Beyond individual harm, Mr.
G. also resides in an immigrant community to which
the hospital provides a variety of services, which it is
able to do becanse over time it has built trust with this
community. Acting hastily with Mr. G. could harm
trust not only at the individual level, but also at the
community level, raising a potential public health risk
(i.e., risk at a larger immigrant population level).

The MLP lawyer in this case, unlike the preceding
two, may not see the bioethical issue or need for an
ethics consult, but rather may feel the sole conflict
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a bioethics prism, the partners
might also recognize other harms
to Mr. Gs health (e.g., unsafe discharge) from a move.
Furthermore, at issue is not simply deportation of
Mr. G. but also how the treatment of one patient may
affect relationships with a larger pool of patients from
Mr. Gs community (e.g., raise fears of deportation or
repatriation if seek treatment).

V. Implications/Next Steps

There are many ways that the collaborations between
and amongst the professionals involved in MLPs could
be further enhanced by changes and improvements.
‘We will focus on three main recommendations in this
article: (1) changes in education — in professional
schools and during the collaboration (both as part of
the formation stage of the MLP and after its creation};
(2) awareness of the availability and importance of an
ethics consult to expand the options of MLPs in deal-
ing with points of conflict; and {3) modifications in
the applicable legal ethics rules to facilitate interdisci-
plinary coliaborations, such as those in MLPs,

b A Changes in Education

As to education in professional schools, many issues
arise from the nature of ethics and how it is tradition-
ally taught. Legal ethics are codified®® while hicethies

© is less focused on the right “code” and more on the

application of a range of methods and approaches

. to help resolve difficult cases in context.5* In part the

divergence in aims relates to the greater formalism in
legal ethies; additionally, bioethics must confront and
incorporate a ranges of professions in its application

(i.e., not guide the behavior of a single professional).
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We recommend that each profession’s ethics training
Incorporate positive aspects of the other (as is true for
many issues in these collaborations).5s

In addition to the changes in traditional ethics train-
ing, professional training should also address specific
ethical challenges raised by interdisciplinary collaho-
ration.® Professor Tobin Tyler noted that educators
have called for “more attention in [the] curriculum to
teaching client/patient-centered counseling, ethical
reflection, cultural competencey, and interdisciplinary
and holistic problem-solving to address complex cli-
ent and patient problems.”s? Clinicians’ professional
training and that in law schools should incorporate
electives on interdisciplinary advocaey and healing
into the curriculum.5s

In the formation stages of the MIP, discussions
between the various professionals should include an
understanding of the ethics rules of each of the pro-
fessions and the potential impact of those rules on
the MLP. Protocols to address some of these ethical
issues should be created prior to the beginning of the
MLP.®? All members of the MLP should also receive
training in bioethics and the value of a bioethics per-
spective (including potentially a consult) in the MLP
(discussed below). Once the MLP has been created,
continuing discussions of the ethical and professional
role issues should be built into the MLP.70

Education offered by and through MIPs has typically
been primarily about the legal partners training clini-
cians on legal and advocacy matters. Endorsed here
is greater attention to what the legal partners have to
learn about clinicians’ various ethical obligations and
professional standards. For example, it would help if
lawyers better understood the ethical and professional
tensions that arise in the face of mandatory report-
ing obligations (e.g., concerns with maintaining con-
fidentiality and enhancing trust in clinician/patient
relationship).

Further, additional training in bioethics for all part-
ners could make real the idea of a cross-disciplinary
“collaboration” by focusing attention on common ethi-
cal issues (e.g., capacity and informed consent, con-
fidentiality) and fiduciary obligations to help actual-
ize patient/client interests. While each profession’s
language may differ, expertise vary, and approaches
diverge, bioethics can be a bridge across professions to
help members of the MLP team see differences not as

- oppositional but as varied approaches to reach simi-
lar desired ends. No profession’s expertise would be
discounted, but rather brought to the table to reach
mutual goals. The intent would be to use bioethics
education to lessen points of conflicts, and to facilitate
understanding of the various professional roles and
values in the MLP.

Campbell, Sicklick, Galowitz, Rethin, and Fleishman

B, Use of Bioethics Consult and Bioethics Review

For those times when conflict cannot be avoided, use
of ethies consults could introduce a neutral party into
the issues in which the MLP lawyer is involved. While
we recognize that not all MLPs may have access to
institutional ethics committee or ethics consultants,
we also realize that a growing number of MIPs are
within hospitals or academic medical centexs, or oth-
erwise have ties to such, and so access to committee
review is increasingly an option, especially as Iaws give
more validity to the ethics committee role.”” The MLP
partners should be educated about the value of the
ethics consult and, when appropriate, how to request
it. For example, the ethics consult could be useful to
resolve family conflicts in end-of-life care, even when
legal issues are involved. A bioethics consult could fos-
ter cominunication and reframe seeming conflicts as
opportunities for sharing and mutual learning. Bio-
ethics is not about consensus or majority rules; how-
ever, the eonsult process may facilitate conflict resolu-
tion through greater understanding of the many facets
of a case through appropriate sharing by each team
member regarding his/her knowledge of key facts and

~ expertise in how to deal with issues. Consults may

also point towards the need for additional education
or policy activities (e.g,, education of unit staff about
working with immigrant populations; policy develop-
ment to better clarify obligations when working with
the potentially abused adolescent patient). Moreover,
even if the MLP is in a setting where an ethics con-
sult or committee review is not readily available, the
bioethics training recommended for all MLP partners
could be useful to navigate complex issues.

C. Modification of Legal Ethics Rules

As to changes in the applicable ethical rules, modifi-
cations could be made to allow for increased collabo-
ration in multidisciplinary practice. When the ABA
examined multidisciplinary practice in 1998 through
a Commission of Multidisciplinary Practice, the focus
was on multidisciplinary practice in the corporate
business world (e.g., law and accounting) and not in
the non-profit world. The Commission specifically
looked at Model Rule 5.4: Professional Independence
of a Lawyer, proposing five new models to allow attor-
neys to practice in multidisciplinary practice,” all of
which the ABA House of Delegates rejected.

It is time to take a fresh look at these multidisci-
plinary practices in non-profitorganizations, including
MULPs: a specific model that should be explored is the
expansion of the definition of the “legal team.” A pos-
sible approach is to expand this definition to include
non-lawyers that assist the lawyer in the representa-
tion of the client in non-profit multidisciplinary orga-
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nizations providing direct legal services to low-income
and “other vulnerable client populations,’?s
Importantly, while there have been many sugges-
tions to substantially change the form of the legal rela-
Homnship, changes to legal ethical rules are not simple
and could have unintended consequences. Under-
standing the complicated nature of these suggestions,
we recommend that the ABA (and perhaps state bar
associations) create a commission to study and recom-
mend changes that could be made to facilitate non-
profit interdisciplinary collaborations.” The commis-
sion could also examine other suggestions to facilitate
MLPs in non-profit organizations, such as modifying
the rules to permit the offering of interdisciplinary
services while maintaining client confidentiality.? =

Conclusion

In this era of health care reform, with an expanding
health care consumer base and cost-driven calls for
innovation in practice models, it is likely that MLPs
will grow in number and scope. Our recommendations
seek to foster this growth by focusing on that which
we believe can solidify more effective interdisciplin-
ary partnership: an understanding of and participa-
tory discourse in ethics, The commonalities in ethical
approaches of the various professions in MLPs repre-
sent a bridge between clinical and legal advocacy for
patient/client well-being, Understanding the similari-
ties and differences, and the role of bioethics, would
help the interdisciplinary partners in the MLPs to nav-
igate the often complex and intricate ethicai challenges
that confront this unique treatment team, Building on
our vision of bioethics as a bridging discourse, we see
in bioethics a means to reinforce the coflaboraiion that
is the foundaticn of the MLP. We suggest that bioethics
represents a potentially valuable resource for conflict
resolution and cross-professional collaboration by pro-
viding a discourse that borrows from legal and medi-
cal ethical traditions. MLP lawyers, in particular, may
value the bioethics perspective to better understand
the health care landscape within which they practice.
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