TIPS FOR LAWYERS
The Basics of Permanency Planning

What is the permanency plan requirement? 
The federal Adoption and Safe Families Act (ASFA) requires the Department of Children and Families to have a permanency plan for every child in its care.  The plan must tell the court what permanency outcome the Department feels is in the best interests of the child and what facts form the basis of the Department’s position.   

Under ASFA, permissible permanency options include:
· Reunification with parent

· Adoption/Termination of Parental Rights

· Legal Guardianship

· Permanent Placement with a Fit and Willing Relative

If the permanency plan recommends long term foster care with a non-relative or any other placement not listed above, DCF must demonstrate to the court that a compelling reason exists why the child cannot be recommended for the one of the ASFA permanency options. 

45 CFR §1355.20; CGSA § 46b-129

When Must DCF create and file the Permanency Plan?
· DCF must review the child’s treatment plan every 6 months from the date of removal. 

· DCF must submit the child’s permanency plan for judicial review within 9 months of the child coming into care. 

· The Court must hold and complete hearings to review the permanency plan within 12 months of foster care placement and every 12 months thereafter

45 CFR § 1355.20; CGSA § 46b-129

What Constitutes a Permanency Hearing?

· The Permanency Hearing must be held by a court or court-approved administrative body (not by the child placing agency: DCF). 

· The hearing may not be conducted ex parte, or pursuant to stipulations or records reviews.  There must be an actual hearing in the court.  

· The parent, child, and caretakers are entitled to notice and opportunity to be heard

45 CFR § 1355.20

What Will Court decide after the hearing?

· The court will decide whether it is appropriate to continue to make reasonable efforts to reunify the child with the parent.  Court will consider the following:
· What is in the best interests of the child;  
· The child’s need for permanency;

· If the court finds, by clear and convincing evidence, that further efforts with the parent are appropriate, the efforts must be specified by the court, including the services to be provided to the parent.  The court must ensure that services are identified, and that it is clear what steps the parent must take to address the problem preventing reunification.  The parent then has six months for the steps to be accomplished.  

· The court must revoke commitment if the cause for commitment no longer exists and it is in the best interests of the child.  

C.G.S. § 46b-129(k)

· IMPORTANT:  reunification efforts are not required when the parent has subjected the child to aggravating circumstances, which include:  

Knowingly permits someone else to sexually molest, exploit, severely abuse, or engage in a pattern of abusing the child.  
Can I object to a permanency plan if my client disagrees with it? 

· Any party may object to the permanency plan by filing a motion in opposition within 30 days after the filing of  DCF’s motion for review of the permanency plan/and to maintain or revoke commitment.  A hearing will be held within 90 days of the filing of the motion.  This is an evidentiary hearing.  The burden of proof is on DCF to establish that commitment should be maintained.  Attorneys may call witnesses in support of their position.  Each party has the right of cross examination.  Rules of evidence apply during permanency hearings.  An attorney may challenge DCF exhibits on hearsay grounds.    

· The parent may include with his objection a motion to revoke DCF’s commitment.  The parent will bear the burden of persuading the court that the cause for commitment no longer exists.  DCF will then have to prove that it is in the best interests of the child to remain in DCF custody.  
· Remember that the child’s attorney has an ethical obligation to represent the stated interests of his client unless that client is not capable of reasonably directing the lawyer’s representation efforts.  Additionally, Conn. Gen. Stat. § 45a-724 provides that a child age 12 and over must consent to a permanency plan of adoption.  Finally, a 2007 Juvenile Court Standing Order requires that:
· Prior to a hearing on a motion to review a permanency plan … the attorney for the child … shall consult directly with the child, in an age appropriate manner, regarding the content of the plan and the child’s position on the plan. 
· The child’s attorney shall submit the child’s position on the plan in writing, prior to or at the MRP hearing. 
How do a permanency plan recommending termination of parental rights and a petition asking for termination of parental rights intersect? 

· An objection to a permanency plan recommending termination may be consolidated with a trial on termination of parental rights.  Furthermore, motions for rulings on the necessity of providing further reunification services may also be consolidated with termination trials. 

· Additionally, DCF has 60 days from the court’s approval of an adoption plan in which to file a termination petition.  

What can attorneys do to help prepare for permanency plans and hearings?

· Remember that permanency planning and advocacy, start the moment the case opens.  An attorney must think about permanency from the day he or she is appointed.

· An attorney should inform his client of DCF’s obligation to have a permanency plan for every child in its care and of the timelines DCF must follow.  Let the parent know that DCF will file its permanency plan in 9 months from the date of the child’s removal from the home and that if the parent is not making sufficient progress, the plan will change from reunification to another permanent plan such as TPR.  Advise the client to comply with services without delay.

· Advocate for appropriate and timely referrals from DCF.  Follow up to ensure referrals are made.  If DCF is not making timely referrals, document your clients’ requests by sending letters to DCF and, if appropriate, filing motions seeking court orders for services.   
· Attend the DCF treatment planning conferences and administrative case reviews (ACR) and advocate for timely referrals and services, including appropriate visitation to ensure continuation of the familial relationship.  Ensure that your requests are documented appropriately on the ACR form.   

· Explain concurrent planning to your client so that he/she understands that DCF may pursue 2 plans at the same time.  Identify appropriate concurrent plans and advocate for them as early as possible.  For example, if your client’s “backup plan” is for his/her child to go with a relative, advocate for the child’s placement with the relative as early as possible.
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