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RESPONDENT MOTHER’S 


MOTION TO STRIKE NEGLECT PETITIONS


AND TO SANCTION  DCF


Pursuant to Practice Book § 34a-15 (a), the respondent mother in the above captioned matters hereby moves to strike the Neglect Petitions in each of the above captioned matter on the grounds that they are legally insufficient for one or more of the following reasons:


(1)
the allegations contained in the summaries of facts do not establish the existence of legitimate grounds to establish that the minor children are currently being denied proper care or being permitted to live under circumstances injurious to well-being, as required by, inter alia, Conn Gen. Stat. § 46b-129 and DCF’s Policy Manual § 46-3-10;


(2)
the allegations are improper in that they include: (a) allegations that are false and are or should be known by DCF to be false; (b) arrests that DCF knows or should known have not resulted in convictions; and (c) fails to include specific dates and places of alleged incidents of neglect or abuse, all as required by DCF Policy Manual § 46-3-10; and/or


(3)
the allegations contained in the summaries of facts substantiating neglect are inaccurate, incomplete and at least in part irrelevant and do not fairly present all information necessary for a judge to make an informed decision intended to insure the safety and well-being of the minor children as required by the following authorities: In re: Francisco R., 2007 WL 2080614 (May *, 2007, Foley, J.);  In re Lindsey P., 49 Conn. Sup. 132 (2004) and DCF Policy Manual § 46-3-8 et seq. which bears the imprimatur of the Juan F. consent decree monitor. 

WHEREFORE: Respondent mother requests both that the neglect petitions in the above captioned cases be stricken and that DCF be sanctioned in accord with the results reached in the case of In re: Lindsey P., 49 Conn. Supp. 132 (2004).


As required by Practice Book § 34a-17, a Memorandum of Law is submitted contemporaneously with this motion.






RESPECTFULLY SUBMITTED,






RESPONDENT MOTHER,






By: __________________________







Susan M. Phillips







PO Box 321







New London, CT 06320







Ph: 860.447.1645







Fx: 860.447.3482


ORDER


Having been heard by the court this ____ day of ____________, 2008, the foregoing motion to strike Neglect Petition is hereby ordered:   GRANTED / DENIED and as to the motion to sanction DCF it is hereby ordered: GRANTED / DENIED.







By the Court,







_____________________________







Judge/Clerk


CERTIFICATION


I hereby certify that a copy of the foregoing was hand-delivered and/or mailed, postage prepaid, this  day of  , 2008, to the following:



Assistant Attorney General



Child’s Attorney






________________________________







Susan M. Phillips
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MEMORANDUM OF LAW IN SUPPORT OF


RESPONDENT MOTHER’S MOTION TO STRIKE NEGLECT PETITIONS


On this date the respondent mother, through counsel, has filed a motion to strike the neglect petitions in the above captioned matters.  This is the respondent mother’s memorandum of law in support of said motion as is required pursuant to Practice Book §34a-17.

BACKGROUND:

These cases are before the court for consideration of neglect petitions filed by the State Department of Children and Families pursuant to Conn. Gen. Stat. § 46b-129 alleging that the named minor children are being denied proper care or being permitted to live under circumstances injurious to well-being.  Pursuant to said statute, as well as the regulations and policies of the Department of Children and Families, such petitions are required to be supported by a summary of facts, which in this case was prepared and submitted SOCIAL WORKER and dated November, 2007 and amended December3, 2007.


The respondent submits that applicable legal authorities require that the summary of facts: (1) must include predicate facts from which it appears that as of the date of the petition that the minor children are being denied proper care or being permitted to live under circumstances injurious to well-being; (2) must accurate, complete and relevant in order to fairly present all information necessary for a judge to make an informed decision intended to insure the safety and well-being of the minor children as required by the following authorities; and (3) cannot include allegations that are false, arrests that DCF knows or should known have not resulted in convictions and must (c) must include specific dates and places of alleged incidents of neglect or abuse.  The summary of facts supporting the neglect petitions in the above captioned matter are deficient in all there regards, as will be addressed in the following three sections of argument.

ARGUMENT:
A.
THE NEGLECT PETITIONS MUST BE STRICKEN BECAUSE THE SUMMARY OF FACTS DOES NOT INCLUDE PREDICATE FACTS FROM WHICH IT APPEARS THAT THE MINOR CHILDREN ARE IN FACT EXPERIENCING NEGLECT.


Parents have a fundamental liberty interest in the care, custody and management of their children. See, e.g., Troxel v. Granville, 530 U.S. 57, 65 (2000); Santosky v. Kramer, 455 U.S. 745, 753-54 (1982); In re Christina M., 280 Conn. 474, 484-85 (2006).  As has been noted by at least one justice on Connecticut’s Superior Court, in child protection proceedings the Department of Children and Families “occupies a superior position.”  In re: Eden F., 250 Conn. 674, 720 (1999) (MacDonald, J. dissenting).  

As one court noted, the parties are by no means dealing on an equal basis.  The parent is by definition saddled with problems: economic, physical, sociological, psychiatric, or any combination thereof.  The agency, in contrast, is vested with expertise, experience, capital, manpower and prestige. . . .  Ultimately, the question is whether the parent is inherently unable to fulfill his responsibilities of the state has failed to provide adequate services or training to enable him to do so.

(Internal citations and quotation marks omitted.)  Id.


Although Justice MacDonald was dissenting in a termination of parental rights case (TPR), and this is a neglect petition, the neglect petition is the first step along a road that may lead to a TPR and the fundamental liberty interests and the imbalance of power between the parties is the same.  Likewise, just as there are procedural safeguards at the TPR stage in child protection proceedings there are procedural safeguards to be observed in the preparation of a neglect petition.  The procedural safeguards are described in cases, statutes, regulations and DCF’s own policy manual which bear the imprimatur of the In re Juan F. consent decree.


The most basic of these procedural safeguards is the minimal requirement of any pleading, that it set forth “a concise statement of the facts constituting the cause of action.” See Practice Book § 10-20.  See more specifically, DCF Policy Manual § 46-3-10.  The purpose served by this most basic procedural safeguard is that it requires first the state and then the judge, to carefully and fairly consider the question of whether the situation is so dire that intervention in the parent’s fundamental rights should occur.  The trial court considering a neglect petition, supported by a summary of facts, should have all the facts, not just those that support DCF’s opinion that intervention is necessary.


More specific procedural safeguards can be found in the DCF Policy Manual at § 46-3-10.  This policy provides, in relevant part:

The Summary of Facts shall include a brief history of the family’s previous involvement with DCF, if applicable and relevant to current allegations of child abuse/neglect.  It shall also include a summary of any previous juvenile court involvement.

The Summary of Facts shall include dates and places of alleged incidents of neglect or abuse.

The Summary of Facts shall not include allegations known to be false, allegations made by anonymous persons that cannot be independently verified by the Social Worker or other available witness, or arrests that have not resulted in a conviction (although pending criminal charges and investigations of abuse and/or neglect may be included).

The purpose of the Summary of Facts is to provide the respondent parties with notice of what facts the Department intends to prove to establish the allegations of neglect. 

In an earlier relevant section of the policy it is noted that: “The grounds shall reflect the condition of each child.”


In this case, the summary of facts fails to include allegations to support a finding that the minor children subject to the neglect petitions were in fact neglected as of November _, 2007 or December _ , 2007.  For example at the time the petition was filed “JANE and MARY [were] currently residing with their maternal great grandmother, _______.”  The only allegation concerning any denial of proper care or being permitted under conditions injurious was that “GRANDMOTHER has refused to allow this social worker to conduct background check on individuals that have contact with the children to ensure that there are no child protective service concerns.”  Not mentioned, but what cannot be denied by DCF, is that the children had been residing with GRANDMOTHER for some time prior to the filing of the neglect petition.  


As noted, DCF’s policy § 46-3-10 requires that the Summary of Facts shall include dates and places of alleged incidents of neglect or abuse.  No indication is given of when, where or under what circumstances such refusal to provide information to provide background checks occurred.  In fact, it is not even clear from the Smarmy of Facts that such refusal was not remedied prior to the filing of the neglect petition, or, perhaps, shortly thereafter, which would, of course, have provided cause for an amendment or withdrawal of said petition.


It should be noted that respondent mother by no means conceded that failing to provide information for background checks on persons “having contact with children” is enough to support a neglect petition.  There is no allegation that the persons for whom background checks were sought had caretaking responsibilities, were ever alone with the children, or had engaged in any activity justifying concern.   It is beyond obvious that if grounds for finding children neglected was as simple as a parent or guardian refusing to allow background checks on “individuals that have contact with the children” every parent and guardian in North American would be at risk of being found to have neglected their children.


In short, there was no factual predicate for finding that as of November _, or December _, 2007 the minor children were suffering from neglect as defined by the relevant statutes, regulations and policies.  For this reason, as well as others that will be discussed subsequently, the neglect petitions in the above captioned cases must be stricken.

B.
THE NEGLECT PETITIONS MUST BE STRICKEN BECAUSE THE SUMMARY OF FACTS INCLUDES IMPROPER ALLEGATIONS AND FAILS TO INCLUDE NECESSARY ALLEGATIONS.


Although there is no need to reiterate the fundamental constitutional rights at issue when a neglect petition is filed, it is worth reiterating the less familiar DCF Policy concerning what should and should not be included in a neglect petition.

The Summary of Facts shall include a brief history of the family’s previous involvement with DCF, if applicable and relevant to current allegations of child abuse/neglect.  It shall also include a summary of any previous juvenile court involvement.

The Summary of Facts shall include dates and places of alleged incidents of neglect or abuse.

The Summary of Facts shall not include allegations known to be false, allegations made by anonymous persons that cannot be independently verified by the Social Worker or other available witness, or arrests that have not resulted in a conviction (although pending criminal charges and investigations of abuse and/or neglect may be included).

The purpose of the Summary of Facts is to provide the respondent parties with notice of what facts the Department intends to prove to establish the allegations of neglect. 

DCF Policy Manual § 46-3-10.  This policy also provides that: “The grounds shall reflect the condition of each child.”


At the outset, it should be noted that “the family” at issue in the neglect petition is that of JANE and MARY _____ – i.e. those girls and their parents or other caretakers.  Thus, beginning with the first paragraph of the Summary of Facts, almost all of the information, having to do with the DCF involvement with the family of ___ herself when she was a child is irrelevant.  This paragraph contains information not specifically required or allowed in a Summary of Facts to support a neglect petition and is, without doubt, more prejudicial than probative.  

Turning to paragraph 2, given that the Summary of Facts is supposed to contain dates and places of alleged incidents of neglect, a statement that “in 2005" there was “a physical altercation” is insufficient to meet the requirements of Policy 46-3-10.  


Paragraph 3, concerning events in June 2007, and the criminal activity of persons who were only “alleged” to reside with Ms.________, are irrelevant to a neglect petition filed in November 2007, when the children who are subject to the petition are not living with Ms. ____________.  Also in paragraph 3 is the statement that on all the charges that had been levied against Ms._____________, the next court date was on December 6, 2007.  Despite the fact that DCF was able to amend the neglect petition on December 3, 2007 to add a “To Wit” clause, DCF could not either wait to file this amendment until after seeing what occurred in court on December 6, 2007, nor between December 6, 2007 and the present (February 27, 2008) was DCF willing and/or able to file an amendment to note that all criminal charges against Ms. __________ had been nolled and or to remove reference to the criminal charges altogether consistent with the plain language of Policy § 46-3-10: “The Summary of Facts shall not include . . . arrests that have not resulted in a conviction[.]” It is appropriate to note that sometime between early January 2007 and the present DCF could also have amended its petition to note that the minor children were again residing with Ms. ____________ and that she has been fully cooperative with both announced and unannounced home visits and that there have been no new concerns in this almost two month period.


A final allegation tacked onto the end of paragraph 3 is that: “On 8/28/2007 Ms. ___________ admitted to a history of alcohol and marijuana use.”  Of course, DCF can quibble about what exactly constitutes an “admission” or “a history.”  Former President Clinton, among others, could be identified as having “admitted” to such “a history.”  Rather than engage in parsing terms, it is suggested that the requirement that DCF not include allegations “known to be false” is violated in spirit, if not under a strict grammatical construction, by construing statements made by Ms.___________ during a drug use evaluation in this fashion.  To the extent that this is deemed a fair statement, DCF fails in its obligation to fairly apprise the court of the relevant facts and information by not noting that all of Ms. _____________’s drug screens since June of 2007 have been negative and that there are no “allegations that can[] be verified by the Social Worker or other available witnesses” of any history of alcohol and marijuana use.. 


Paragraph 4 of the Summary of Facts is completely concerned with Alan ________, the brother of Ms. _____________.  Other than a single allegation, which DCF cannot verify, there is no evidence that Mr. __________- resided at any time with Ms. _________ and her children.  Thus, pursuant to DCF policy, this paragraph is also completely improper.


Similarly, Paragraph 5 of the Summary of Facts is concerned almost exclusively with a gentleman by the name of Manuel_________.  There are no specific dates or places alleged where Ms. __________ allowed her children to be exposed to Mr. ___________.  Thus, regardless of whether Mr. ___________ is deemed a proper or improper individual to be around children, it is irrelevant for purposes of this neglect petition.


Paragraph 6 turns to allegations of criminal activity by the biological father of the minor children.  Nevertheless, this paragraph is devoid of dates of convictions, and is thus patently deficient in meeting that standard that “the Summary of Facts shall not include . . . arrests that have not resulted in a conviction.” 


Jumping forward to paragraph 9, this paragraph contains reciprocal allegations by mother of father’s drug use and by father of mother’s alcohol abuse.  Although other information in the affidavit suggests that DCF may have be able to independently verify Ms. ______________’s allegations concerning her children’s father, there is no indication anywhere in the Summary of Facts that there is independent verification of Mr. _____’ allegations against Ms.___________.  Although these are not “allegations made by an anonymous person” and thus not within the letter of what policy dictates should not be included in a Summary of Facts supporting a neglect petition, inclusion of these allegations without mitigating information is prejudicial, does not assist the court in assessing the degree of risk posed to the minor children, and contributes to both the inaccuracy of personal data maintained by DCF and to the perception that DCF is concerned more with supporting its position than with carefully and selectively determining what cases are proper for state intervention.


Paragraph 10 begins with a statement of a mutual acknowledgement by respondent parents of exposing their children to domestic violence.  There is however, a paucity of information about the dates and places and whereabouts of the children during such alleged domestic violence.  The only date provided for domestic violence was February 7, 2007, some eight and a half months prior to the filing of the neglect petition.  It is not at all clear what relevance Mr. __________ punching a window on JULY, 2007  has to do with the question of whether the minor children are neglected.


The final paragraph of the Summary of Facts concludes that the minor children have been exposed to ongoing criminal activity, substance abuse and domestic violence throughout most of their lives.  The petition provides no specific dates or places where such exposure took place, other than the vaguely identified incident “in 2005.”  The next conclusory sentence is that Ms.__________ “continues to associate with persons drug involved.”  Again, the preceding paragraphs of the Summary of Facts were lacking in reference to any exposure of the minor children to such individuals, other than to their father, with whom DCF had placed the children for a few months sometime between July and November 2007.  Likewise there is no factual support whatsoever that Ms. _______ and Mr. ____________ (who do not reside together) “continue to subject their children to a chaotic household environment” and/or how they “minimize how their behavior has had a negative impact on their children.”  The December 3, 2007 amendment, which was the addition of a “To Wit” clause, is again a recitation of conclusions that are without factual support.  The only “new” allegations is that “Ms. __________ has unaddressed anger management and domestic violence issues.”  Once more, there are no underlying factual allegations, other than the vaguely referenced 2005 incident to support the allegation that Ms. _____________ has either anger management or domestic violence issues, much less that they are unaddressed, as there is no reference to her being referred to or refusing services for either anger management or domestic violence. 


To summarize, the Summary of Facts is rife with exactly the kind of information that is not supposed to be included in such Summaries of Facts as dictated by DCF’s own policies.  Such impermissible inclusions are irrelevant and immaterial information (about Alan __________ and Manuel _____________), as well as reference to arrests that did not lead to convictions (on the part of at least Ms. ___________ and perhaps also Mr. ____________), the failure to include necessary information (dates and places of alleged incidents of neglect), and the inclusion of allegations that cannot be verified (regarding Ms. ____________’s alleged drug and alcohol history).  Thus, the Summary of Facts is deficient in “provid[ing] the respondent parties with notice of what facts the Department intends to prove” and fails to document “the condition of each child.” 


C.
THE NEGLECT PETITIONS SHOULD BE STRICKEN BECAUSE THE ALLEGATIONS CONTAINED IN THE SUMMARY OF FACTS DO NOT FAIRLY PRESENT ALL INFORMATION NECESSARY FOR A JUDGE TO MAKE AN INFORMED DECISION.

According to DCF Policy Manual § 46-3-8: 

The preparation, approval, filing and tracking of petitions are serious responsibilities requiring the coordinated and factual presentation of information necessary for a judge to make an informed decision intended to ensure the safety and well-being of children.

The purpose of this motion to strike has been to show that this policy was disregarded and therefore the entire process was trivialized by DCF in preparing, approving and submitting neglect petitions to the court in this above captioned matters.  Moreover, valuable court time and state resources, including the appointment of counsel for parents and children, as well as DCF’s own time and resources, have been squandered in pursuit of what, upon cursory analysis, appears to be a frivolous petition.  It is for this reason that this memorandum will now turn to the request that DCF be sanctioned for its conduct in this case.

D. IN KEEPING WITH THE SPIRIT AND INTENT OF PRIOR CASE LAW, DCF SHOULD BE SANCTIONED FOR ITS ACTIONS AND OMISSIONS IN PREPARING, FILING, AND PURSUING THESE NEGLECT PETITIONS.


Reference has been made in respondent mother’s motion to strike and this accompanying memorandum of law to the Superior Court cases of In re: Francisco R., 2007 WL 2080614 (May 8, 2007, Foley, J.);  In re Lindsey P., 49 Conn. Sup. 132 (March 10, 2004, Lopez, J.).  Respondent mother is mindful of the fact that Francisco R. was a termination case, and Lindsey P. an OTC case, whereas this is a neglect case.  Nevertheless, the comments of the court in each of those cases, when reviewed in light of the seriousness of the constitutional interests at stake in all child protection proceedings and DCF’s own policies concerning all petitions, suggests that DCF should be sanctioned for its conduct in this particular case.


As already noted, DCF Policy Manual § 46-3-8 provides that: 

The preparation, approval, filing and tracking of petitions are serious responsibilities requiring the coordinated and factual presentation of information necessary for a judge to make an informed decision intended to ensure the safety and well-being of children.

This particular provision was revised effective November 1, 2005.  This revision was specifically approved by the court monitor overseeing the Jaun F. consent decree, as that consent decree provided, in part, that all DCF policies would be subject to review and approval.






Although predating the statement of policy in § 46-3-8, the court in the case of In re: Lindsey P. determined that a social worker had knowingly and/or with a reckless disregard for the truth, failed to include proper information in a verified affidavit in support of an ex parte request for an OTC.  The court noted that:

This court will not countenance a lackadaisical attitude by DCF when its employees present facts in support of an order of temporary custody.  As counsel for the respondent father . . . correctly points out, when the state intrudes on the sanctity of the family unit, it must always be mindful that the right to family integrity is fundamental.  A family has a right to remain together without the coercive interference of the awesome power of the state.

(Citations omitted.  Internal quotation marks omitted.  Emphasis supplied.)  A neglect petition may be the least intrusive mechanism by which DCF seeks to involve a family in need of services with the court system, but the filing of such a petition is, in and of itself, a stressor on the family system necessitating time away from other responsibilities for court appearances, meetings with lawyers and the like.  Thus, the court’s caution that DCF “must always be mindful” when interfering with a family is no less relevant in this case involving neglect petitions.  


In the case of In re: Fransisco R., the court vehemently criticized DCF’s “intellectual dishonesty” in failing to provide the court with a balanced presentation of facts in a TPR petition, and its recitation of an inquiry that was superficially adequate but in reality disingenuous and misleading.  The court noted there both that “[t]he court depends upon the good faith of social workers in making critical judgments” and that:

The department has an affirmative obligation in making its presentation to the court to fairly and honestly present the positive behavior and conduct of the parents as well as the negative and unsuccessful behaviors.  The department cannot protect or advocate for the child through deception.

The court’s statement was not followed by a citation, but it could be fairly supported by DCF Policy Manual § 46-3-8, cited above.  DCF has obligations to the judicial system and to the parties it serves, not merely to take a position and zealously advocate for it without regard to fairness, justice, and the best interests of children.


In re: Francisco R., while reflecting a chastisement of DCF, did not involve a finding or contempt of imposition of sanctions.  In the case of In re: Lindsey P., however, the court rejected a finding of contempt but did impose sanctions.  That court ordered:

DCF in therefore directed, when presenting an application for an ex parte order of temporary custody, to include in its materials all information which is exculpatory and/or favorable to the parents or guardians.  The overriding concern for family integrity demands nothing less.

The court further orders that a copy of this memorandum of decision be sent to [the social worker’s] social work unit, as well as to the administrator of that unit.  A copy of this memorandum of decision shall also be sent to the state office of the child advocate and to the office of the federal court monitor.

The supervisors and administrators of [the social-worker’s] social work unit are directed to appear before this court on [a date and time certain] to describe the steps that have been taken to prevent this type of omission from occurring again in their region.  The court expects that part of these steps will include a review of the criminal law of perjury as well as instruction in recognized best practices for the removal of children from their homes.


Respondent mother submits that a similar order should enter in this case.  Without setting forth the proposed text of such an order, she notes that DCF should be ordered to comply with its own policies regarding what should and should not be included in neglect petitions, and that meaningful reviews should be conducted by both the social work supervisor and the program manager.  A report back to this court, as to the steps that will be taken to ensure such compliance in the future would also be appropriate.  

CONCLUSION

For all the foregoing reasons, the Neglect Petitions in the above captioned actions should be stricken in their entirety and appropriate sanctions enter against the Department of Children and Family Services.






RESPECTFULLY SUBMITTED,






RESPONDENT MOTHER,






By: __________________________







Susan M. Phillips







PO Box 321







New London, CT 06320







Ph: 860.447.1645







Fx: 860.447.3482







phillipssusan@sbcglobal.net


CERTIFICATION


I hereby certify that a copy of the foregoing was mailed, postage prepaid, this __ day of February, 2008, to the following:



Assistant Attorney General



Child’s Attorney






________________________________







Susan M. Phillips


ORAL ARGUMENT REQUESTED

NO TESTIMONY REQUIRED


ORAL ARGUMENT REQUESTED

NO TESTIMONY REQUIRED


