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MOTION IN LIMINE TO EXCLUDE OUT OF STATE REPORT REGARDING MARIJUANA TESTING 


The child, John Doe, through counsel, respectfully requests this Honorable Court grant this motion precluding admission of the DATED report from OTHER STATE-based TREATMENT SERVICES, INC..  The report purportedly contains information regarding Mr. Doe’ voluntary submission to a marijuana use evaluation and random urine screens.  The undersigned counsel moves to preclude this report on the grounds that      (1) the report contains inadmissible hearsay; and, (2) the test failed to measure the amount of THC in the urine samples.  As such, the report cannot reliably establish that Mr. Doe used marijuana at any time surrounding the dates of the screens.  Finally, the report contains opinions which are not subject to cross-examination in the absence of the creator of the report.  In support of the motion, counsel states the following:

1. 
Trial on the Petition for Neglect is scheduled to occur SOON. The Attorney for the child supports the non-custodial father, John Doe’s attempt to gain custody of CHILD.  

2. 
The court granted an Order of Temporary Custody with regard to CHILD SEVERAL MONTHS AGO.  The Petitioner’s contentions against the custodial mother are set forth in the Order for Temporary Custody and Petition for Neglected, Uncared-for, Dependent Child/Youth filed on DATE; the Social Worker Affidavits, filed ON DATES; and the Summary of Facts Substantiating Allegations of Neglect and Uncared For, dated DATE.   

3.
Mr. Doe DID NOT KNOW HE WAS FATHER.  After DCF contacted Mr. Doe and informed him of POSSIBLE PATERNITY, he flew from OTHER STATE … to present himself as a custodial resource for CHILD.  


4.  
Mr. Doe has admitted to using marijuana in the past, but claimed to have stopped using marijuana on or about the time this case went to a trial on the OTC, FOUR MONTHS AGO.    


5.  
After his unsuccessful bid to challenge the Order of Temporary Custody, Mr. Doe returned to OTHER STATE to set his affairs in order and seek employment for the upcoming farm season.  Connecticut DCF informed Mr. Doe that he should participate in services, including parenting classes and drug assessments and testing.  During his 6 week stay in OTHER STATE, Mr. Doe, on his own initiative, investigated the availability of parenting classes and drug education classes.  He signed up for an 8 session parenting/anger management class in OTHER STATE.  As part of this class, he agreed to participate in random drug screens.  

6.
At the end of THREE MONTHS AGO, 2006, Mr. Doe returned to Connecticut to participate in visitation with his son, CHILD and attend court hearings in this matter.  At this time, DCF indicated to undersigned counsel that Mr. Doe’ drug tests in OTHER STATE came back “positive” for marijuana use.  Mr. Doe adamantly denied that he continued to use and, after consultation with his attorney, agreed to submit to additional testing.  


7.
In TWO MONTHS AGO, while living in Connecticut, Mr. Doe submitted to three random screens, all conducted by DCF-contracted service provider.  All of these screens were negative for marijuana. See DCF Social Study Addendum, dated ONE MONTH AGO.

8.  
The OTHER STATE screens, performed THREE MONTHS AGO, have played no small part in convincing DCF that Mr. Doe is not yet fit to be a parent.  The results of the screens may give rise to inferences regarding Mr. Doe’ honesty regarding his marijuana use.   Therefore, the admission of this report, including the opinion paragraph attached to it, could be damaging to Mr. Doe’ efforts to obtain custody of his son, CHILD.  


9.
Undersigned counsel received a copy of the official report from OTHER STATE on DAY/THREE MONTHS AGO.  The report indicates that the urine tests administered did not measure the THC levels in Mr. Doe’ urine.  Rather, the tests render either a “positive” or “negative” result.  


10.
Mr. Doe’ has remained adamant that he did not use marijuana upon his return to OTHER STATE FOUR MONTHS AGO,  and that he could not understand the results of these tests.  Given his position, DCF Social Worker sent an email correspondence to DCF ARG Nurse Consultant  (correspondence attached to the Report that undersigned counsel received RECENTLY) asking whether it was possible that the positive screens in OTHER STATE could have been “residual” positives.  ARG replied as follows:

“Marijuana has been known to stay in the body of a FAT person for 6-7 weeks.  …  If the levels are decreasing on the urine screen results he has submitted then my money is on him no longer using. However, if they have remained the same, or increased, … guess what?” 

See correspondence, attached hereto. 

11.
Unfortunately, the tests conducted by the OTHER STATE provider did not test for THC levels in Mr. Doe’ urine.  Consequently, there is no way of knowing if the THC levels were indeed going down as the ARG inquired, and if so, by how much.  Given that the timing of Mr. Doe’ last marijuana use and his credibility are critical to his efforts to seek custody of CHILD, admission of these “positive” tests would be unduly prejudicial to Mr. Doe’ and CHILD’s rights.  

12.
Furthermore, Mr. Doe and his son have no ability to challenge the weight of the test results.  There is no way to know the levels of THC in the tests taken, the tester is not subject to subpoena by this court, and the reliability of the methods used in this matter are not subject to cross-examination.  

13. 
The entire OUT OF STATE report is hearsay and may not be admitted under the so-called “business record” exception to the hearsay rule.  Connecticut General Statute § 52-180 provides that in order for a record to be admitted as a “business record,” the proponent of the evidence must offer proof that the “record was made in the regular course of business, and that it was the regular course of the business to make the writing or record at the time of the act, transaction, occurrence or event or within a reasonable time thereafter.”  While it is not necessary for the actual creator of the record to testify, the proponent of the evidence must still “testify as to his familiarity with the computer system and its reliability, that the record was produced in the regular course of business and that it was the regular course of business to produce the records for the document to be admitted properly.”  First Union Nat. Bank v. Woermer 92 Conn. App. 696 (2005.)  

Here, there is no one to lay the foundation for OUT OF STATE REPORT. DCF staff cannot testify as to how records are made by the OTHER STATE organization.  DCF does not contract with this organization, is unfamiliar with the organization’s methods and has no idea how the organization makes and keeps its records.  Furthermore, there is no way for undersigned counsel or Mr. Doe’ attorney to challenge the foundation for the “business record” exception because the individuals who created the record are unavailable for impeachment.  

Although it is true that a court may admit evidence as a business record even if the record was created by an out-of-state organization, due process requires that there must be other indicia of reliability.  State v. Wilson-Bey, 21 Conn. App. 162, cert. denied 215 Conn. 806 (1990).  This report does not qualify as a business record because no one from Connecticut DCF is knowledgeable about this agency, the manner in which it conducts its business or the manner in which the agency creates tests.  

14.  
Further, the report should not be admitted because it is unduly prejudicial and FATHER AND SON are unable to challenge the weight of the report through cross examination.  Evidence may be excluded if its “probative value is outweighed by the danger of unfair prejudice or surprise, [or] confusion of the issues, …” Conn. Rules of Evid. § 4-3.  Given that Mr. Doe’ ability to stop using marijuana and the credibility of his statements about the timing of his marijuana use are important to this custody proceeding, it would be unfair to admit test results which have no indicia of reliability as to the approximate last date of marijuana use.  
Furthermore, the only method for counsel to attack the weight of the report is through the use of hypothetical questions directed at DCF staff:  “if the levels of marijuana had been tested and if the levels were lower and decreased from the first test to the second, wouldn’t it be possible to deduce that Mr. Doe had indeed stopped using prior to the time of the test.”  However, without more specific test results, and without having the ability to cross-examine the creator of the records, these questions have little probative value.  Mr. Doe’s rights to challenge all allegations made against him would be greatly undermined if these vague drug test records are introduced.  

15.
Finally, the report contains a one-paragraph opinion BY OUT OF STATE AUTHOR about Mr. Doe, presumably based on the results of the test.  This opinion is hearsay and is not subject to cross-examination.  Accordingly, this paragraph is not admissible.    

WHEREFORE, undersigned attorney for CHILD respectfully requests this Court:

1. Preclude admission of the FOUR MONTH OLD report from OUT OF STATE TREATMENT PROVIDER, and any incorporation of the report’s language in DCF’s Addendum to the Social Study, dated FOUR MONTHS AGO and any other as yet unmentioned DCF court documents.  







Respectfully Submitted,

BY:
_________________________________

Center for Children’s Advocacy, Inc.

University of Connecticut School of Law

65 Elizabeth Street

Hartford, CT   06105
Juris No. 421708 

(860) 570-5327

Attorney for CHILD  
ORDER

The foregoing Motion in Limine having come before this Court, it is hereby ordered:
GRANTED/DENIED






____________________________________

Judge, Superior Court for Juvenile Matters

____________________________________

Date

CERTIFICATE OF SERVICE
    This is to certify that a copy of the foregoing has been provided via facsimile on this the 17th day of January, 2007 to the following:

1. Attorney Trudy Condio, Attorney for Darnell  Doe    


 432-3713

2. Pat Naktenis, Assistant Attorney General 


808-5590

3. Tom Kane, Attorney for Eulalee Sophia Clark   


657-9159



___________
____________


Sarah Healy Eagan

