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INTRODUCTION
These standards have been adapted from the ABA Standards of Practice for Lawyers Who Represent Children in Abuse and Neglect Cases adopted on February 5, 1996 and Revised and Adopted by the National Association of Counsel for Children (NACC) on April 12, 1999.  In keeping with its legislative mandate to adopt standards of practice, the Commission on Child Protection convened a Work Group consisting of the Chief Court Administrator for Juvenile Matters, Commission members, and attorneys currently practicing in the child protection field, including two juvenile contract attorneys*.  The Work Group reviewed, discussed and revised the model standards to ensure their consistency with Connecticut law and practices.  
All children subject to court proceedings involving allegations of child abuse and neglect should have legal representation as long as the court jurisdiction continues.  These Standards are meant to apply when a lawyer is appointed for a child in any legal action based on:  (a) a petition filed for protection of the child; (b) a request to a court to change legal custody, visitation, or guardianship based on allegations of child abuse or neglect based on sufficient cause; or (c) an action to terminate parental rights.    

These Standards apply here in Connecticut to lawyers in their role as an attorney and when appointed in the dual capacity of an attorney/guardian ad litem.  Even in the dual capacity role, the lawyer's primary duty must still be focused on the protection of the legal rights of the child client. The attorney/guardian ad litem (GAL) should therefore perform all the functions of a "child's attorney," except as otherwise noted.

The Standards are divided as follows: 
I.
Definitions

II.
Connecticut Framework for the Appointment of Attorney and GAL’s for Children in Child Protection Matters Basic Obligations of Parents’ Attorneys.

III.
Summary of the General Authority and Duties of the Attorney/GAL and Duties of the GAL

IV.
General Authority and Duties of the Attorney/GAL.
V.
Duties of GAL for the Minor Child.
The standards include “black letter” standards, or requirements written in bold. Following the black letter standards are “actions.” These actions further discuss how to fulfill the standard; implementing each standard requires the accompanying action. After the action is “commentary” or a discussion of why the standard is necessary and how it should be applied. When a standard does not need further explanation, no action or commentary appears. Several standards relate to specific sections of the Rules of Professional Conduct, and the Rules are referenced in these standards. The terms “child” and “client” are used interchangeably throughout the document.

Representing a child in an abuse and neglect case is a complicated and emotional job. There are many responsibilities. These standards are intended to help the attorney prioritize duties and manage the practice in a way that will benefit each child on the attorney’s caseload.
*  Work Group Members:
Hon. Barbara Quinn; Carolyn Signorelli, Esq.; Shelley Geballe, Esq., Martha Stone, Esq.; Sarah Eagan, Esq.; Arthur Webster, Esq.; Amy Klein, Esq.; Thomas Esposito, Esq., Christina Ghio, Esq.; Greg Stokes, Commission Member

I.
DEFINITIONS
A. Legal Rights:  A child who is the subject of a juvenile matters proceeding has a right to be a legal party to the proceeding, the right to be heard at that hearing and the right to be represented by a lawyer. Tayquon H., 76 Conn. App. 693, 707 (2003).
B. Best Interest: The term "best interest" has been generally defined as a measure of a child's well-being, including his or her physical, emotional, psychological, intellectual and moral needs. Id. at 704.  The best interests of the child also encompass the child's interests in sustained growth, development, well-being, and continuity and stability in the child’s environment. Cappetta v. Cappetta, 196 Conn. 10, 16 (1985).
C. Developmentally-Appropriate:  The child’s attorney/Guardian Ad Litem(1) must ensure that the child can understand his or her current circumstances, the purpose of the pending proceedings, the choices available and the child’s ability to exercise choices, as well as ensure that the child can communicate his or her preferences and direct the attorney/GAL’s actions.  To ensure this, the child’s attorney/GAL should structure all communications to account for the individual child’s age, level of education, cultural background and context and degree of language acquisition, as well as to avoid additional emotional trauma to the child (2).
D. Child: Any person under the age of eighteen. 
II.
CONNECTICUT FRAMEWORK FOR APPOINTMENT OF ATTORNEYS AND GUARDIANS AD LITEM FOR CHILDREN IN CHILD PROTECTION MATTERS 

A.
C.G.S. § 46b-129a(2):

“In proceedings in the Superior Court under section 46b-129 … a child shall be represented by counsel knowledgeable about representing such children who shall be appointed by the court to represent the child and to act as guardian ad litem for the child. 


The primary role of any counsel for the child including the attorney who also serves as guardian ad litem, shall be to advocate for the child in accordance with the Rules of Professional Conduct (3). 


When a conflict arises between the child's wishes or position and that which counsel for the child believes is in the best interest of the child, the court shall appoint another person as guardian ad litem for the child. The guardian ad litem shall speak on behalf of the best interest of the child and is not required to be an attorney-at-law but shall be knowledgeable about the needs and protection of children. 


In the event that a separate guardian ad litem is appointed, the person previously serving as both counsel and guardian ad litem for the child shall continue to serve as counsel for the child and a different person shall be appointed as guardian ad litem, unless the court for good cause also appoints a different person as counsel for the child. No person who has served as both counsel and guardian ad litem for a child shall thereafter serve solely as the child's guardian ad litem.” C.G.S. § 46b-129a(2). 
B.
ROLE OF ATTORNEY/GAL FOR MINOR CHILD
1.
No conflict:  As long as there is no conflict between the obligation of the attorney/GAL to represent a child's legal interests (i.e., by protecting the child’s legal rights to be a party to the legal proceeding and to have his or her position advocated for by his or her attorney during juvenile proceedings) and the attorney/GAL’s assessment of the child client’s best interest, then that attorney/GAL can act to enforce the child’s legal rights, represent the child’s stated wishes and protect the child’s best interest

2.
Conflict:  Under Connecticut’s framework of dual representation for a minor child in juvenile matters, as set forth in C.G.S. § 46b-129a(2) and discussed in In re Tayquon H. supra, the attorney/GAL for a child must attempt to provide traditional client-directed representation whenever possible.  To that end the attorney/GAL must assess the child’s competency to render decisions concerning the objectives of representation and his or her own best interest. Only when it is determined that the child client does not have such competency or has diminished capacity can an attorney/GAL substitute his or her objective determination of the child’s best interest and request a separate GAL due to the existence of a conflict.

Commentary: These Standards explicitly recognize that the child is a separate individual with potentially discrete and independent views.  To ensure that the child's independent voice is heard, the child's attorney must advocate the child's articulated position.  Consequently, the child's attorney owes traditional duties to the child as client.  Consistent with Rule of Professional Conduct 1.14, "Client with Diminished Capacity" the attorney/GAL must seek the appointment of a guardian only when a client's ability to make an adequately considered decision is diminished. (4)

The assessment must be based upon objective criteria, not the attorney/GAL’s personal philosophy or opinion. The question of diminished capacity should not arise unless the lawyer has some reason to believe that the client does not have the ability to make an adequately considered decision. The ability of a child client to express a preference constitutes a threshold requirement for determining ability. Once that threshold is passed, the child is presumed to have the ability to direct representation. 
In all but the exceptional case, such as with a preverbal child, the child's attorney will maintain this traditional relationship with the child/client.  As with any client, the child's attorney may counsel against the pursuit of a particular position sought by the child.  The child's attorney should recognize that the child may be more susceptible to intimidation and manipulation than some adult clients.  Therefore, the child's attorney should ensure that the decision the child ultimately makes reflects his or her actual position.

a.
If the attorney/GAL determines that there is a conflict caused by performing both roles of GAL and child's attorney, the lawyer should continue to perform as the child's attorney and withdraw as GAL.  The lawyer should request appointment of a GAL without revealing the basis for the request.

b.
If a lawyer is appointed as a "child's attorney" for siblings, there may also be a conflict which could require that the lawyer decline representation or withdraw from representing all of the children.  

c.
The child's attorney should determine whether the child’s "capacity is diminished" pursuant to the Rule of Professional Conduct 1.14 with respect to each issue in which the child is called upon to direct the representation.

The following are factors to assess whether the child has a diminished capacity: 1. Developmental Stage of the Child Client: Cognitive Ability, Socialization and Emotional Growth; 2. Medical Status: Mental and Physical;   3. Personal History: Individual Experience, Family and Medical Background; 4. Expression of a Relevant Position: Ability to Communicate with Lawyer and Ability to Articulate Reasons; 5. Individual Decision-Making Process: Undue-Influence, Conformity and Variability and Consistency; 6. Ability To Understand Consequences: Risk of Harm and Finality of Decision. Proceedings of the Conference on Ethical Issues in the Legal Representation of Children: Report of the Working Group: Determining the Child’s Capacity to Make Decisions, 64 Fordham L. Rev. 1339,1340, 1342 (1996).


C.
ROLE OF ATTORNEY FOR MINOR WHEN SEPARATE GAL PRESENT

When both a guardian ad litem and an attorney are present, the attorney's role “should mirror as closely as possible the attorney's role when representing "unimpaired adults.”  Ireland v. Ireland, 246 Conn. 413, 438 (1998) (en banc). 

D.
ROLE OF GAL FOR MINOR CHILD

The role of the GAL is to speak on behalf of the best interest of the child in the proceedings that are the subject of the GAL appointment.  Once a court appoints a separate GAL to represent the child’s best interest, the GAL’s position on behalf of the child takes precedence over that of the parent or legal guardian within the context of the legal proceedings and the court’s ultimate assessment of the child’s best interest. Tayquon H.,supra at 704. 

 “While the best interest of a child encompasses a catholic concern with the child's human needs regarding his or her psychological, emotional, and physical well-being, when both a guardian ad litem and an attorney have been appointed for a child, their respective roles and the duties attendant to those roles should adhere to that basic distinction. Specifically, the guardian ad litem should refrain from acting as a second attorney for the child. Just as it is not normally the province of the attorney to testify, it is not the province of the guardian ad litem to file briefs with the court.” Tayquon H. at 707.  “The duties of the guardian ad litem, however, are contextually specific to the case at hand, and the scope of those duties should be set by the trial judge and communicated to the guardian ad litem.  Because those duties may subsume those traditionally performed by counsel when counsel is the child’s sole representative … counsel’s duties must be similarly articulated by the court.” Id. at 707- 708 and notes 19 & 20.
Commentary: The Appellate Court’s discussion of the need for the trial court to set the parameters of the GAL’s role and functions in a particular case results from a recognition that there is otherwise a lack of legislative or other guidance on this issue.  See Id. at note 20.  Since the legislature has delegated the responsibility to set Standards of Practice to the Commission on Child Protection, these Standards should serve as the necessary guidance to dually appointed attorneys and separate GAL’s when representing children in child protection proceedings. See Section V. B. (5) below. 

III.
SUMMARY OF THE AUTHORITY AND DUTIES OF THE ATTORNEY/GAL AND THE GAL
A.
BASIC OBLIGATIONS: THE CHILD’S ATTORNEY/GAL SHOULD
1.
Achieve proficiency in legal advocacy and trial practice and obtain a working knowledge of the federal and state statutes, regulations and rules effecting children’s rights and entitlements:

2.
Attend available trainings and seminars offered through or in conjunction with the Commission on Child Protection or other relevant training to ensure current working knowledge and proficiency in the areas outlined in III.A.(1) above.

3.
Ensure that each child client is aware that he or she has an attorney. 
4. Meet With Child. 
5.
Obtain copies of all pertinent documents.

6.
Participate in all court appearances, case status conferences, negotiations, discovery, pretrial conferences, mediations, and whenever possible, treatment planning conferences, administrative case reviews and hearings.
7.
Inform other parties and their representatives that he or she is representing child and expects reasonable notification prior to case conferences, changes of placement, and other changes of circumstances affecting the child and the child’s family.
8.
Take steps to ensure that the case is processed in a timely manner consistent with the child’s wishes and best interest. 

9.
Counsel the child on an ongoing basis and in an age-appropriate manner concerning the subject matter of the litigation, the child’s rights, the court system, the proceedings, the lawyer’s role, and what to expect in the legal process.
10.
Develop a theory and strategy of the case to implement at hearings, including the development of factual and legal issues.
11.
Identify family members and professionals who may already be, or who may become, a stable and long-term resource for the child.
12.
Participate in formulating a permanency plan for the child that is consistent with his or her expressed wishes:
B.
ASSESS CLIENT PREFERENCES  

1.
The child's attorney should elicit the child's preferences in a developmentally appropriate manner, advise the child, and provide guidance. 

2.
To the extent that a child cannot express a preference, due to age and/or development, the child's attorney/GAL shall make a good faith effort to determine the child's wishes. 

3.
To the extent that a verbal or unimpaired child does not or will not express a preference about particular issues, the child's attorney/GAL should determine if the child has no opinion and is willing to delegate the decision-making authority to the attorney/GAL, wishes the attorney/GAL to remain silent on the issue, or wishes a preference to be expressed only if the parent or other parties are not present. The position taken by the attorney/GAL should not contradict or undermine other issues about which the child has expressed a preference. 
4.
Determine if the child has the “ability to make adequately considered decisions.” 
C.
ACTIONS TO BE TAKEN
1. Communicate and visit with the child. 

2.
Investigate the case.  
3.
File Pleadings. 
4.    Request Services.
5.    Consistent with the child's wishes and best interests, the child's attorney should assure that a child with special needs receives the appropriate and least restrictive services to address any physical, mental, or developmental disabilities.  
6. Negotiate settlements and participate in mediation.  

7. Ensure that their clients’ educational, health, and mental health needs are being addressed and met. 

8.      Report abuse or neglect: 
9.      Consider expanding the scope of representation.  
D.  
HEARINGS
1. The child's attorney must attend all hearings and participate in all telephone or other conferences with the court unless a particular hearing involves issues completely unrelated to the child.

2. 
Explain to the client, in a developmentally-appropriate manner, what is expected to happen before, during and after each hearing.

3.  
Develop a case theory and strategy to follow at hearings and negotiations.  

4. File Motions and Objections.  
5. 
The child's attorney should present and cross examine witnesses, offer exhibits, and provide independent evidence as necessary.  
6.  
Determine if the child should attend court proceedings. 
E.
TRIAL PREPARATION AND PRACTICE
1.
Based upon the progress of the case and its status at the  attorney/GAL should amend and/or confirm the case strategy in consultation, as developmentally appropriate, with the child.

2. Identify, locate and prepare all witnesses.

3.
Identify, secure, prepare and qualify expert witness when   needed. When permissible, interview opposing counsel’s experts.

4. Prepare and make all appropriate motions and evidentiary objections. Be aware of the need to make a record for appeal. 

5. Present and cross-examine witnesses; prepare and present exhibits.
6. Request the opportunity to make opening and closing arguments.
7. Prepare proposed findings of fact, conclusions of law and orders when they will be used in the court’s decision or may otherwise benefit the child.  
8.  
Determine Whether Child Should Testify.  
9.
Prepare the child to testify, if necessary.

10.  
The child's attorney should seek to ensure that questions to the child are phrased in a syntactically and linguistically appropriate manner.

11.  The child's attorney should be prepared to address challenges to the child’s testimony and statements.  

12.
If appropriate, the child's attorney should make a closing argument, and provide proposed findings of fact and conclusions of law.  The child's attorney should ensure that a written order is entered.

F.     POST-TRIAL/DISPOSITION
1.
After disposition the child's attorney should seek to ensure continued representation of the child at all further hearings, including at administrative or judicial actions that result in changes to the child's placement or services, so long as the court maintains its jurisdiction. 

2. 
The child's attorney should review all written orders to ensure that they conform with the court's verbal orders and statutorily required findings and notices.

3. 
The child's attorney should discuss the orders and their consequences with the child.

4. 
The child's attorney should monitor the implementation of the court's orders and communicate to the responsible agency and, if necessary, the court, any non-compliance.

G.  
APPEAL
1.
Explore the necessity of an appeal.

2.
If the child's attorney determines that an appeal would be frivolous or that he or she lacks the necessary experience or expertise to handle the appeal, the lawyer should notify the court and the Chief Child Protection Attorney and seek to be discharged or replaced.
3.
The child's attorney should take a position in any appeal filed by the parent, agency, or other party and participate fully in the appellate process, unless discharged.
4.
When the decision is received, the child's attorney should explain the outcome of the case to the child.
5. 
The child's attorney should discuss the end of the legal representation and determine what contacts, if any, the child's attorney and the child will continue to have.
DUTIES OF GAL FOR MINOR CHILD

A.
DETERMINING THE CHILD’S BEST INTEREST
1.
Meet With Child. 

2.
To determine the child’s best interest, the GAL must conduct thorough, continuing, and independent investigations.

3.
Maintain complete written records.
B.   
ADVOCATING BEST INTEREST
1.
Report incidents of child abuse.

2.  
Participate in formulating a permanent plan for the child that achieves his or her best interest. 
3.   Attend all court proceedings, including hearings, Case Status Conferences and pre-trials.
4.
Whenever possible and if deemed necessary to ensure the child’s best interest, attend treatment plan reviews, administrative case reviews, permanency planning conferences, Board of Education meetings. 

5.
Participate in court and administrative proceedings. 
6.
Monitor the case. 
IV.
GENERAL AUTHORITY AND DUTIES
A.
BASIC OBLIGATIONS: THE CHILD’S ATTORNEY/GAL SHOULD:
1.
Achieve proficiency in legal advocacy and trial practice and obtain a working knowledge of the federal and state statutes, regulations and rules effecting children’s rights and entitlements:


a. It is essential for the child’s attorney/GAL to read and understand all state laws, policies and procedures regarding child abuse and neglect, including but not limited to the following:

· Conn. Gen. Stat. § 17a-101 et seq. (regarding DCF)

· Conn. Gen. Stat. § 17a-90 et seq. (regarding "Child Welfare")

· Conn. Gen. Stat. § 46b-120 et seq. (regarding "Juvenile Matters")

· Conn. Gen. Stat. § 45a-603 et seq. (regarding "Guardianship Matters")

· Conn. Gen. Stat. § 45a-706 et seq. (regarding TPR)

· Conn. Practice Book, Chapters 26 and 32a – 35a

· Connecticut agency regulations dealing with DCF

· The DCF Policy Manual


b. The child’s attorney/GAL must be thoroughly familiar and compliant with the following areas of state law:

· Evidence

· Rules of Professional Conduct

· Confidentiality and privilege



c. The child’s attorney/GAL should also gain an understanding of the various disciplines that inform the cultural, social, psychological and economic circumstances of the parties in juvenile matters, including but not limited to:

· domestic violence, 

· substance abuse, 

· behavioral health, 

· child development, 

· cultural influences and 

· poverty;

2.
Attend available trainings and seminars offered through or in conjunction with the Commission on Child Protection or other relevant training to ensure current working knowledge and proficiency in the areas outlined in III.A.(1) above.

3.
Ensure that each child client is aware that he or she has an attorney. 
Action:  As soon as possible after the attorney’s appointment the attorney/GAL shall ensure that the child and his/her current caregiver has the attorney’s current contact information.  The attorney/GAL must ensure that the child understands that he or she can contact the attorney to discuss matters relevant to the representation including, but not limited to: a) the legal proceedings; b) placement, visitation, treatment, educational and medical issues; and c) permanency goals. 

4. Meet With Child. 
Action: Irrespective of the child's age, the child's attorney should visit with the child when the case is received, prior to court hearings and when apprised of emergencies or significant events impacting on the child. 

Commentary: Establishing and maintaining a relationship with a child is the foundation of representation. An age-appropriate attorney/client relationship is one in which the child understands the attorney’s role and feels sufficiently comfortable with the attorney to disclose all information necessary to direct the representation and inform the attorney/GAL regarding the child’s best interests.  The frequency with which an attorney must visit in order to establish such a relationship depends upon a variety of factors including, but not limited to, the child’s age, developmental level, trauma history, placement history, mental health, and the current legal and factual circumstances of the case.

5.
Obtain copies of all pertinent documents.

Action: The child’s attorney/GAL should secure through informal and, if necessary, formal requests for discovery all pleadings, notices, the Department of Children and Families (DCF) case narratives and records, service provider reports and records, school and other educational records, police incident reports, hospital and medical records, psychological and/or psychiatric reports, and any other relevant documentation.
6.
Participate in all court appearances, case status conferences, negotiations, discovery, pretrial conferences, mediations, and whenever possible, treatment planning conferences, administrative case reviews and hearings.
7.
Inform other parties and their representatives that he or she is representing child and expects reasonable notification prior to case conferences, changes of placement, and other changes of circumstances affecting the child and the child’s family.
8.
Take steps to ensure that the case is processed in a timely manner consistent with the child’s wishes and best interest. 

9.
Counsel the child on an ongoing basis and in an age-appropriate manner concerning the subject matter of the litigation, the child’s rights, the court system, the proceedings, the lawyer’s role, and what to expect in the legal process.
10.
Develop a theory and strategy of the case to implement at hearings, including the development of factual and legal issues.
11.
Identify family members and professionals who may already be, or who may become, a stable and long-term resource for the child.
12.
Participate in formulating a permanency plan for the child that is consistent with his or her expressed wishes:
Action: Participation in formulating the child’s permanency plan includes, but is not limited to: a) participation in treatment plan meetings and administrative case reviews conducted by DCF; b) ongoing investigation as discussed in paragraph C (2) below; c) regular communication with the DCF case worker, and d) taking whatever steps are necessary to advocate for and ensure implementation of appropriate services.  The attorney/GAL should ensure that the child’s plan for permanency  addresses not only the permanency goal but also: (a) the child’s developmental, medical, emotional, educational and independent living needs and (b) assessments and supports to enhance parental capacity to meet the particular needs of their child.  Recommendations for services should be based on all information available to the attorney/GAL and should include consideration of the services necessary to ensure permanency, safety and well-being.  Permanency includes minimizing the child’s disruptions during his/her time in care;, ensuring trauma-informed treatment, decision making, and transition planning; identifying the ultimate permanency goal that serves the child’s best interest; and advocating through all appropriate channels to achieve that goal. 
Commentary: Some of the above-listed obligations can be performed by others under the direction of the attorney, except for those activities that require bar admission.  It is the supervising attorney’s obligation to ensure that any staff or consultants who assist the attorney in meeting the above-listed obligations are qualified and properly trained to do so.
B.
ASSESS CLIENT PREFERENCES  

1.
The child’s attorney should elicit the child’s preferences in a developmentally appropriate manner, advise the child, and provide guidance. 

Action: The child’s attorney must listen carefully to the child and treat the child’s agenda as the starting point for the representation.  The child’s attorney must represent the child’s expressed preferences and follow the child’s direction throughout the course of litigation.

2.
To the extent that a child cannot express a preference, due to age and/or development, the child’s attorney/GAL shall make a good faith effort to determine the child’s wishes. 

Action: The attorney/GAL shall accomplish such determination through the use of objective criteria, rather than solely the life experience or instinct of the attorney.  The criteria shall include but not be limited to a thorough investigation of the child’s circumstances; discussions with the child, if possible; discussions with individuals and experts involved in the child’s life; and observations of the child.  The attorney/GAL shall advocate accordingly. 

3.
To the extent that a verbal or unimpaired child does not or will not express a preference about particular issues, the child’s attorney/GAL should determine if the child has no opinion and is willing to delegate the decision-making authority to the attorney/GAL, wishes the attorney/GAL to remain silent on the issue, or wishes a preference to be expressed only if the parent or other parties are not present. The position taken by the attorney/GAL should not contradict or undermine other issues about which the child has expressed a preference. 
Commentary: A difficult situation arises when a competent child that is not under a diminished capacity does not want to express a preference or direct counsel. If the child’s capacity is truly not diminished, then the child’s decision not to direct the attorney may implicate the client counseling function and should not automatically result in abandoning client directed advocacy. If the child truly does not want to participate in the representation, the attorney should seek permission to withdraw rather than assume the role of a GAL or seek the appointment of a GAL.  If the child continues to refuse to direct their new attorney, then appointment of a GAL should occur. Proceedings of the Conference on Ethical Issues in the Legal Representation of Children: Report of the Working Group on the Allocation of Decision Making, 64 Fordham L. Rev. 1325, 1332 (1996).

4.
Determine if the child has the “ability to make adequately considered decisions.” 
Action: If the child’s attorney/GAL determines that the child’s expressed preference is not based upon an ability to make an adequately considered decision in the child’s own best interest and, therefore, the child client’s capacity is diminished, the lawyer must request appointment of a separate GAL and continue to represent the child’s expressed preference, unless the child’s position is prohibited by law.(5)  The child’s attorney shall not reveal the basis of the request for appointment of a GAL which would compromise the child’s position. Only where there is a substantial danger of serious injury or death shall the attorney disclose any attorney-client privileged information to the GAL. 

Commentary: Pursuant to Rule of Professional Conduct 2.1 attorneys also act in an “advisory” role: “In representing a client, a lawyer shall exercise independent professional judgment and render candid advice. In rendering advice, a lawyer may refer not only to law but to other considerations such as moral, economic, social and political factors, that may be relevant to the client’s situation.”  Extrapolating from this Rule in the context of representing a child, an attorney/GAL should provide advice regarding the issues effecting the child’s best interest and course of action. “Client directed representation involves the attorney’s counseling function and requires good communication between attorney and client.  The goal of the relationship is an outcome which serves the client, mutually arrived upon by attorney and client, following exploration of all available options.” (6)
Under 2. above this standard addresses the situation where a child may have a preference discernible by the attorney through investigation rather than eliciting the child’s own verbally articulated position. Once an attorney/GAL feels comfortable that he or she has determined the child’s preference on a particular issue, he or she must advocate for that preference.  The standard in 4. above addresses the circumstance where a child’s discerned or expressed preference is not based upon a competent decision due to the child’s diminished capacity and the attorney/GAL has objectively determined that an alternate decision is in the child’s best interest.  At that point a separate GAL must be secured.

C.
ACTIONS TO BE TAKEN
1. 
Communicate and Visit with the Child. 

Action: Visit the child in his or her current placement and, if appropriate, meet with the child outside of his or her placement with sufficient frequency and in such duration and manner to establish an age-appropriate attorney/client relationship with the child.  At a minimum, meetings should occur (1) prior to all court appearances, case status conferences, pretrial conferences and mediations, and (2) following (and, when possible, prior to) significant transitions including, but not limited to, initial removal and changes in placement. 

2.
Investigate.  
Action: To support the client's position, the child's attorney should conduct thorough, continuing, and independent investigations and discovery that should  include, but not be limited to: 


a. Reviewing the child's DCF, psychiatric, psychological, drug and alcohol, medical, law enforcement, school, and other records relevant to the case;


b. Reviewing the court files of the child and siblings, as well as the case narratives and records of DCF and other service providers;


c. Contacting lawyers for the other parties and guardians ad litem or court-appointed special advocates (CASA) for background information;


d. Contacting and meeting with the parents/legal guardians/caretakers of the child, with permission of their lawyer; 


e. Obtaining necessary authorizations for the release of information;


f. Interviewing individuals involved with the child, including school personnel, DCF social workers, foster parents and other caretakers, family friends, relatives, school personnel, coaches, clergy, mental health professionals, physicians, law enforcement officers, and other potential witnesses;


g. Reviewing relevant photographs, video or audio tapes, and other evidence; and


h. Attending treatment, placement, administrative hearings, other proceedings involving legal issues (such as school PPT’s) concerning the child as needed.

Commentary: In conducting the above investigation and utilizing its results to formulate a legal course of action on behalf of a child, child protection attorneys must also utilize that information to understand the child in a larger context as a multidimensional being. The attorney/GAL must become familiar with his or her client’s world, maintain an open mind regarding his or her client’s differences, ensure objective assessment of the child’s circumstances, desires and needs in the context of the child’s connection to family, culture and community. Within the bounds of confidentiality and professional distance, the attorney/GAL should encourage, when advantageous to the child, the involvement of family and community resources to resolve the issues the child and family face and achieve the child’s individualized goals for the legal proceedings.(7)  
3.
File Pleadings. 
Action: The child's attorney/GAL should file petitions, motions, responses or objections as necessary to represent the child.  Relief requested may include, but is not limited to:

a. Motion for Psychological or Psychiatric Evaluations of a child, parent or custodial resource to assess issues such as, but not limited to, mental health diagnosis and treatment needs, other service recommendations, parenting, custody, or visitation;
b. Motions for Visitation;

c. Motions for a Medical or Educational Evaluation;

d. Motion for Temporary or Permanent Injunction preventing a change in placement or Motion for Emergency Relief requesting a change in placement;

e. Motion for Contempt for non-compliance with a court order;

f. Order to Show Cause, Order for Temporary Custody, or Neglect/Uncared For Petition;

g. Termination of Parent Rights Petition;
h. Motions for Protective Order regarding issues such as, but not limited to protecting the child's privileged communications from disclosure or protecting the child’s tangible or intangible property;

i. Motion for In Court Review;

j. Motion to Strike;
k. Motion to Dismiss;

l. Objections to Motion for Review of Permanency Plan;

m. Motions in Limine to prevent irrelevant and non-probative evidence; 

n. Motions for Disclosure of Expert Witnesses;
o. Motions for Child Support pursuant to the Juvenile Court’s Jurisdiction;
p.  Petition for Emancipation; or
q. Requests for Release of Evaluations.
4.    Request Services.
Action: Consistent with the child's wishes, the child's attorney should identify the child’s needs and seek appropriate services (by court order if necessary) to access entitlements, to protect the child's interests and to implement an individualized service plan.  These services should be culturally competent, community-based whenever possible and provided in the least restrictive setting appropriate to the child’s needs.  These services may include, but are not limited to:

a. Family preservation-related prevention or reunification services; 

b. Sibling and family visitation; 

c. 
Child support through the juvenile proceedings; 

d.
Domestic violence prevention, intervention, and treatment;

e.
Medical and mental health care; 

f.
Drug and alcohol treatment; 

g.
Parenting education; 

h.
Semi-independent and independent living services; 

i.
Therapeutic Foster Care; 

j.
Termination of parental rights action;  

k.
Adoption services;

l.
Educational services; 

m.
Recreational or social services; 

n.
Services for youth who are transitioning out of care to help them identify and link with permanent family connections; and

o.
Housing.

5. 
Consistent with the child's wishes and best interests, the child's attorney should assure that a child with special needs receives the appropriate and least restrictive services to address any physical, mental, or developmental disabilities.  

These services may include, but should not be limited to:

a. Special education and related services:

b. Supplemental security income (SSI) to help support
needed services:

c. In home, community based behavioral health treatment or out-patient psychiatric treatment:

d. Therapeutic foster or group home care; and

e. Residential/in-patient behavioral health treatment.

 6.     Negotiate settlements and participate in mediation.  

Action: The child's attorney should promote and participate in settlement negotiations to seek expeditious resolution of the case, keeping in mind the deleterious effect of continuances and delays on the child.  The child's attorney should use suitable mediation resources. As developmentally-appropriate, the child's attorney should consult the child prior to any settlement becoming binding. 

Commentary: Negotiation and mediation often result in a detailed agreement among parties about actions the participants must take. Generally, when agreements have been thoroughly discussed and negotiated, all parties, including the child and his or her parents, feel as if they had a say in the decision and are, therefore, more willing to adhere to a plan.  Mediation can resolve a specific conflict in a case, even if it does not result in an agreement about the entire case. Negotiated settlements generally happen more quickly than full hearings and therefore move a case along swiftly.  The attorney should discuss all aspects of proposed settlements as developmentally appropriate with the child. Once the child’s preference is articulated or discerned, the ultimate settlement agreement must be consistent with the child’s wishes, unless a separate GAL has been appointed.

A written, enforceable agreement should result from a mediated agreement, so all parties are clear about their rights and obligations. The child’s attorney should ensure agreements accurately reflect the understandings of the parties. The child’s attorney should schedule a hearing if the agreement is not honored.

7.  
Ensure that their clients’ educational, health, and mental 
     
health needs are being addressed and met. 

Action: The child’s attorney/GAL must be sufficiently familiar with the following areas of state and federal law so as to be able to recognize when they are relevant to a case, and he or she should be prepared to research them when they are applicable, consult experts, request and attend pertinent provider meetings or enforcement proceedings or make a referral for specialized legal representation:

· Titles IV-B and IV-E of the Social Security Act, including the Adoption and Safe Families Act (ASFA), 42 U.S.C. §§ 620-679 and the ASFA Regulations, 45 C.F.R. Parts 1355, 1356, 1357

· Child Abuse Prevention Treatment Act (CAPTA), P.L.108-36

· Indian Child Welfare Act (ICWA) 25 U.S.C. §§ 1901-1963, the ICWA Regulations, 25 C.F.R. Part 23, and the Guidelines for State Courts: Indian Child Custody Proceedings, 44 Fed. Reg. 67, 584 (Nov. 26, 1979)

· Multi-Ethnic Placement Act (MEPA), as amended by the Inter-Ethnic Adoption Provisions of 1996 (MEPA-IEP) 42 U.S.C. § 622 (b)(9) (1998), 42 U.S.C. § 671(a)(18) (1998), 42 U.S.C. § 1996b (1998).

· Interstate Compact on Placement of Children (ICPC) 

· Foster Care Independence Act of 1999 (FCIA), P.L. 106-169

· Individuals with Disabilities Education Act (IDEA), P.L. 91-230

· Family Education Rights Privacy Act (FERPA), 20 U.S.C. § 1232g 
· Health Insurance Portability and Accountability Act of 1996 (HIPPA), P. L., 104-192 § 264, 42 U.S.C. § 1320d-2 (in relevant part)
· Public Health Act, 42 U.S.C. Sec. 290dd-2 and 42 C.F.R. Chapter 1, Sub-Chapter A, Part 2 regarding Confidentiality of Alcohol and Drug Treatment Records.
· Immigration laws relating to child welfare and child custody
· Americans with Disabilities Act [cite] and Section 504 of the Rehabilitation Act of 1973 [cite]

· Connecticut Rules of Procedure: Civil, Juvenile and Criminal Matters

· Connecticut Statutes regarding Criminal and Juvenile Law
· Connecticut Statutes and Regulations concerning education, mental health and disability entitlements.
8. 
Report abuse or neglect: 
Action: The Attorney/GAL should only report abuse or neglect discovered through attorney/client communication if the child consents to the disclosure.  The Attorney/GAL may determine that a separate GAL is necessary in instances when the child does not consent to reporting of the abuse or neglect.

Commentary: Some of the above listed tasks can be performed by others under the direction of the attorney, except for those activities that require bar admission.  It is the supervising attorney’s obligation to ensure that any staff or consultants who assist the attorney in meeting the above-listed obligations are qualified and properly trained to do so.
9.  
Consider expanding the scope of representation.  
Action: The child’s attorney may pursue, personally or through a referral to an appropriate specialist, issues on behalf of the child, administratively or judicially, even if those issues do not specifically arise from the court appointment.  For example:

a. Delinquency or status offender matters;

c. SSI and other public benefits;

d.
Custody;

e.
Guardianship;

f. Paternity;

g. School and education issues

h. Proceedings related to the securing of needed health and mental health services

j.
Termination of parental rights; and

k.
 Adoption;

l.
Child Support.

D.  
HEARINGS
1.
The child’s attorney must attend all hearings and 
         participate in all telephone or other conferences with 
         the court unless a particular hearing involves issues 
         completely unrelated to the child.

Commentary:  For the child to have their preferences and best interest preserved during the hearing, the attorney must be prepared and present in court. Participating in pretrial proceedings may improve case resolution for the child. At worst, nonparticipation in proceedings in which all other parties are represented may disadvantage the child. Therefore, the child’s attorney should be actively involved in this stage. Other than in extraordinary circumstances, attorneys must appear for all court appearances on time. In many jurisdictions, if an attorney arrives to court late, or not at all, the case will receive a long continuance. This does not serve the client and does not instill confidence in the attorney. If an attorney has a conflict with another courtroom appearance, the attorney should notify the court and other parties and request a short continuance. The child’s attorney should not have another attorney stand in to represent the client in a substantive hearing, especially if that other attorney is unfamiliar with the case.  Unless an attorney has the agreement of all parties to do so, it is not legally sufficient or ethical to present the position of the client in a letter to the court which simultaneously seeks permission for the attorney to be excused from a particular hearing.  Any proffered “evidence” in such correspondence is subject to objection and exclusion.  As always, requests to be excused and other correspondence filed with the court must also be certified to all counsel of record.
2. 
Explain to the client, in a developmentally-appropriate manner, what is expected to happen before, during and after each hearing.

3.  
Develop a case theory and strategy to follow at hearings and negotiations.  

Action: Once the child’s attorney has completed the initial investigation and discovery, including interviews with the client, the attorney should develop a strategy for representation. The strategy may change throughout the case, as the child or parent makes or does not make progress, but the initial theory is important to assist the attorney in staying focused on the child’s wishes and on what is achievable.  The theory of the case should inform the attorney’s preparation for hearings and arguments to the court throughout the case. It should also be used to identify what evidence to develop for hearings and the steps to move the case toward the child’s ultimate goals. 

Commentary: The child’s position may overlap with the positions of one or both parents, third-party caretakers, or a child protection agency.  Nevertheless, the child’s attorney should be prepared to participate fully in every hearing and not merely defer to the other parties.  Any identity of position should be based on the merits of the position and not a mere endorsement of another party’s position.

4.  
File Motions and Objections.  
Action:  The child’s attorney should make appropriate motions, including motions in limine and evidentiary objections, to advance the child’s position at trial or during other hearings.  If necessary, the child’s attorney should file briefs in support of evidentiary issues.  These pleadings must be thorough, accurate and timely.  Further, during all hearings, the child’s attorney should preserve legal issues for appeal, as appropriate. 

Commentary: When a case presents a complicated or new legal issue, the child’s attorney should conduct the appropriate research before appearing in court. The attorney should be prepared to distinguish case law that appears to be unfavorable.  Attorneys can submit an unsolicited memorandum of law to advance the child’s position.

Actively filing offensive motions, pleadings and briefs benefits the client. This practice puts important issues before the court and builds credibility for the attorney. In addition to filing responsive papers and discovery requests, the attorney should proactively seek court orders when that would benefit the client, e.g., filing a motion to enforce court orders to ensure that DCF is meeting its reasonable efforts obligations. When an issue arises, it is often appropriate to attempt to resolve it informally with other parties. When out-of-court advocacy is not successful, the attorney should not wait to bring the issue to the court’s attention if that would serve the client’s goals. 

Arguments in child welfare cases are often fact-based. Nonetheless, attorneys should ground their arguments in statutory, regulatory and common law. An attorney who has a firm grasp of the law, and who is willing to research the law on an individual case, may have more credibility before the court. At times, competent representation requires advancing legal arguments that are not yet accepted in the jurisdiction.  Law from other jurisdictions can be used to sway a court in the client’s favor. Attorneys should be mindful to preserve issues for appellate review by making a record even if the argument is unlikely to prevail at the trial level.

5. 
The child’s attorney should present and cross examine witnesses, offer exhibits, and provide independent evidence as necessary.  
6.   
Determine if the child should attend court proceedings.  

Commentary: Under Practice Book Section 32a-5, the child who is subject to the proceedings is permitted to attend proceedings in court unless there is good cause to prohibit his or her attendance.   

Children over the age of 12 should be informed of upcoming court and administrative hearings and given the opportunity to attend.  The child should be prepared regarding the nature of the hearing and participate, to the extent developmentally possible, in formulating his or her goals for the outcome of the hearing.  In some cases depending upon the developmental and psychological/emotional status of the child and the nature of the case, an Attorney/GAL may have concerns about a child over 12 years of age attending hearings.  In such a case, the Attorney/GAL should conduct the same assessment as he or she would for a child 12 and under as outlined below.

In the case of children 12 and under, and in some cases of children over 12, in the discretion of the attorney/GAL, a determination should be made, through consultation with the client, therapist, caretaker, or any other knowledgeable person of the effect on their client of being present at hearings. If it is determined that attendance at the hearing would not be in the child’s best interest, then the child need not be invited to attend, thus avoiding the creation of a conflict and need for a separate GAL solely as the result of the issue of attendance at court. 

When the attorney/GAL determines that it is necessary and their client wishes to attend the proceedings and there is no just cause to prevent attendance, the attorney/GAL should request that the guardian or custodian meets its obligation to transport the child to the hearing and accompany the child any time the child is temporarily absent from the hearing.(8) 
E.
TRIAL PREPARATION AND PRACTICE
1.
Based upon the progress of the case and its status at the  attorney/GAL should amend and/or confirm the case strategy in consultation, as developmentally appropriate, with the child.

2.     Identify, locate and prepare all witnesses.

Action: The child’s attorney, in consultation with the child to the extent developmentally appropriate, should develop a witness list well before a hearing. The attorney should not assume the agency will call a witness, even if the witness is named on the agency’s witness list. The attorney should, when possible, contact the potential witnesses to determine if they can provide helpful testimony. 

When appropriate, witnesses should be informed that a subpoena is on its way. The attorney should also ensure the subpoena is served.  The attorney should subpoena potential agency witnesses (e.g., a previous caseworker) who have favorable information about the client. 

The attorney should set aside time to fully prepare all witnesses in person before the hearing. The attorney should remind the witnesses about the court date.

Commentary:  Preparation is the key to successfully resolving a case, either in negotiation or trial.  The attorney/GAL should plan as early as possible for the case and make arrangements accordingly.  Witnesses may be people with direct knowledge of the allegations against the parent, service providers working with the parent, or individuals from the community who could testify generally about the family’s strengths. 

When appropriate, the child’s attorney/GAL should consider working with other parties who share the child’s position when creating a witness list, issuing subpoenas, and preparing witnesses.  Doctors, nurses, teachers, therapists, and other potential witnesses have busy schedules and need advance warning about the date and time of the hearing.

Witnesses are often nervous about testifying in court. Attorneys should prepare them thoroughly so they feel comfortable with the process. Preparation will generally include rehearsing the specific questions and answers expected on direct and anticipating the questions and answers that might arise on cross-examination. Attorneys should provide written questions for those witnesses who need them. 

3.
 Identify, secure, prepare and qualify expert witness when needed. When permissible, interview opposing counsel’s experts.

Action: The attorney/GAL should consider whether the opposing party is calling expert witnesses and determine whether the child needs to call any experts. 

When expert witnesses are required, the attorney should identify the qualified experts and seek necessary funds in a timely manner. The attorney should subpoena the witnesses, giving them as much advanced notice of the court date as possible. As is true for all witnesses, the attorney should spend as much time as possible preparing the expert witnesses for the hearing. The attorney should be competent in qualifying expert witnesses.

When opposing counsel plans to call expert witnesses, the child’s attorney/GAL should file expert interrogatories, depose the witnesses or interview the witnesses in advance.  Attorneys should scrupulously comply with standing orders of the Juvenile Court regarding contact with court-ordered evaluators.  The attorney/GAL should do whatever is necessary to learn what the expert witnesses will say about the case during the hearing.

Commentary: By contacting opposing counsel’s expert witnesses in advance, the child’s attorney will know what evidence will be presented against the child’s goals and whether the expert has any favorable information that might be elicited on cross-examination. The attorney will be able to discuss the issues with the child, as developmentally appropriate, prepare a defense and call experts on behalf of the child, if appropriate. Conversely, if the attorney does not talk to the expert in advance, the attorney could be surprised by the evidence and unable to represent the child competently.

 4.  
Prepare and make all appropriate motions and evidentiary 
         objections. Be aware of the need to make a record for appeal. 

Action: The child’s attorney/GAL should make appropriate motions and evidentiary objections to advance the child’s position during the hearing. If necessary, the attorney/GAL should file briefs in support of the child’s position on motions and evidentiary issues. The child’s attorney/GAL should always be aware of preserving legal issues for appeal.

Commentary: It is essential that children’s attorneys understand the applicable rules of evidence and all court rules and procedures.  The attorney must be willing and able to make appropriate motions, objections, and arguments (e.g., objecting to the qualification of expert witnesses or raising the issue of the child welfare agency’s lack of reasonable efforts).

5.   
Present and cross-examine witnesses; prepare and present 
         exhibits.
Action: The child’s attorney/GAL must be able to effectively present witnesses to advance the child’s position. Witnesses must be prepared in advance and the attorney should know what evidence will be presented through the witnesses. The attorney/GAL must also be skilled at cross-examining opposing parties’ witnesses. The attorney must know how to offer documents, photos and physical objects into evidence.

At each hearing the attorney/GAL should keep the case theory in mind and advocate for the child’ preferences. 

Commentary: Becoming a strong courtroom attorney takes practice and attention to detail. The attorney must be sure to learn the rules about presenting witnesses, impeaching testimony, and entering evidence. The attorney may wish to seek out training in trial skills and watch other attorneys to learn from them. Even if the child’s attorney is more seasoned, effective direct and cross-examination require careful preparation. The attorney must know the relevant records well enough to be able to impeach adverse witnesses and bring out in both direct and cross examinations any information that would support the child’s position and theory of the case. Seasoned attorneys may wish to consult with other experienced attorneys about complex cases. Presenting and cross-examining witnesses are skills with which the child’s attorney must be comfortable.

 6. 
Request the opportunity to make opening and closing 
         arguments.
Action: When permitted by the judge, the child’s attorney/GAL should make opening and closing arguments in the case to frame the issues around the child’s theory of the case and ensure the judge understands the issues from the child’s perspective. 
Commentary: In many child abuse and neglect proceedings, attorneys waive the opportunity to make opening and closing arguments. However, these arguments can help shape the way the judge views the case, and therefore can help the client. Argument may be especially critical, for example, in complicated cases when information from expert witnesses should be highlighted for the judge, in hearings that take place over a number of days, or when there are several children and the agency is requesting different services or permanency goals for each of them.   
  7.  
Prepare proposed findings of fact, conclusions of law and 
         orders when they will be used in the court’s decision or may    
         otherwise benefit the child.  
Action: Proposed findings of fact, conclusions of law, and orders should be prepared before the end of a trial. When the judge is prepared to enter a ruling, the judge can use the proposed findings or amend them as needed.  

Commentary: By preparing proposed findings of fact and conclusions of law, the child’s attorney frames the case and ruling for the judge. This may result in orders that are more favorable to the child, preserve appellate issues, and help the attorney clarify desired outcomes. 

 8.  
Determine Whether Child Should Testify.  
Action: The child's attorney should decide whether to call the child as a witness.  The decision should include consideration of the child's need or desire to testify, the necessity of the child's direct testimony, the availability of other evidence or hearsay exceptions which may substitute for direct testimony by the child, the child's developmental ability to provide direct testimony and withstand possible cross-examination, and any repercussions of testifying, including but not limited to the possible emotional and psychological effect of testifying on the child and on the possible reunification of the family.  Ultimately, the child's attorney is bound by the child's direction concerning testifying.(9)  

Commentary:  Connecticut Practice Book Section 32a-4 provides some parameters for calling children as witnesses and how to secure their testimony.  There are no blanket rules regarding the appropriateness of obtaining a child's testimony.  While testifying is undoubtedly traumatic for many children, it is therapeutic and empowering for others.  Therefore, the decision about the child's testifying should be made individually, based on the circumstances of the individual child and the individual case. The child's therapist, if any, should be consulted both with respect to the decision itself and assistance with preparation.  In the absence of compelling reasons, a child who has a strong desire to testify should be called to do so.(10)  

If the child does not wish to testify or would be harmed by being forced to testify, the attorney/GAL should seek a stipulation of the parties not to call the child as a witness or seek a protective order from the court.  If the child is compelled to testify, the attorney/GAL should seek to minimize the adverse consequences by seeking any appropriate accommodations permitted by local law, such as having the testimony taken informally, in chambers, without presence of the parents. Conn. Prac. Bk. Sec. 32a-4(d).  The child should know whether the in-chambers testimony will be shared with others, such as parents who might be excluded from chambers, before agreeing to this forum.  The lawyer should also prepare the child for the possibility that the judge may render a decision against the child's wishes which will not be the child's fault.

9.
Prepare the child to testify, if necessary.

Action: The child's attorney should prepare the child to testify.  This should include familiarizing the child with the courtroom, court procedures, and what to expect during direct and cross-examination and ensuring that testifying will cause minimum harm to the child.

Commentary:  The lawyer's preparation of the child to testify should include attention to the child's developmental needs and abilities as well as to accommodations which should be made by the court and other lawyers.  The lawyer should seek any necessary assistance from the court, including location of the testimony (in chambers, at a small table etc.), determination of who will be present, and restrictions on the manner and phrasing of questions posed to the child.


The accuracy of children's testimony is enhanced when they feel comfortable.(11) Courts have permitted support persons to be present in the courtroom, sometimes even with the child sitting on the person's lap to testify.  Conn. Prac. Bk. Sec. 32a-4(c). The child should be asked whether he or she would like someone to be present, and if so, whom the child prefers.  Typical support persons include parents, relatives, therapists, Court Appointed Special Advocates (CASA), social workers, victim-witness advocates, and members of the clergy.  For some, presence of the child's attorney provides sufficient support.

10.  
The child's attorney should seek to ensure that questions to the child are phrased in a syntactically and linguistically appropriate manner.

Commentary: The phrasing of questions should take into consideration the law and research regarding children's testimony, memory, and suggestibility.(12)  
The information a child gives in interviews and during testimony is often misleading because the adults have not understood how to ask children developmentally appropriate questions and how to interpret their answers properly.(13) The child's attorney must become skilled at recognizing the child's developmental limitations.  It may be appropriate to present expert testimony on the issue and even to have an expert present during a young child's testimony to point out any developmentally inappropriate phrasing.

11.  
The child's attorney should be prepared to address challenges to the child’s testimony and statements.  

Action: The child’s attorney/GAL must be familiar with the current law and empirical knowledge about children's competency, memory, and suggestibility and, where appropriate, attempt to establish the competency and reliability of the child. 

Commentary: The child's competency to testify, and the reliability of the child’s testimony or out-of-court statements, may be called into question. If necessary, the child's attorney should present expert testimony to establish competency or reliability or to rehabilitate any impeachment of the child on those bases.(14)  

12.
If appropriate, the child's attorney should make a closing argument, and provide proposed findings of fact and conclusions of law.  The child's attorney should ensure that a written order is entered.

F.  
POST-TRIAL/DISPOSITION
1.
After disposition the child's attorney should seek to ensure continued representation of the child at all further hearings, including at administrative or judicial actions that result in changes to the child's placement or services, so long as the court maintains its jurisdiction. 

Commentary: The child's attorney may be the only source of continuity for the child.  Such continuity not only provides the child with a stable point of contact, but also may represent the institutional memory of case facts and procedural history for the agency and court.  The child's attorney should stay in touch with the child, third party caretakers, case workers, and service providers throughout the term of appointment to ensure that the child's needs are met and that the case moves quickly to an appropriate resolution. Maintaining such continuity throughout the course of the proceedings must be accomplished within the boundaries of an attorney/client relationship, keeping in mind that at some point the attorney/client relationship will end and that separation should not be another source of significant trauma for the child. 

2. 
The child's attorney should review all written orders to ensure that they conform with the court's verbal orders and statutorily required findings and notices.

3. 
The child's attorney should discuss the orders and their consequences with the child.

4. 
The child's attorney should monitor the implementation of the court's orders and communicate to the responsible agency and, if necessary, the court, any non-compliance.

G.  
APPEAL
1.
Explore the necessity of an appeal.

Action: The child’s attorney/GAL should consider and discuss with the child, as developmentally appropriate, the possibility of an appeal.  If after such consultation, the child wishes to appeal the order, and the appeal has merit, the lawyer should take all steps necessary to perfect the appeal and seek appropriate temporary orders or extraordinary writs necessary to protect the interests of the child during the pendency of the appeal.

2.
If the child's attorney determines that an appeal would be frivolous or that he or she lacks the necessary experience or expertise to handle the appeal, the lawyer should notify the court and the Chief Child Protection Attorney and seek to be discharged or replaced.
3.
The child's attorney should take a position in any appeal filed by the parent, agency, or other party and participate fully in the appellate process, unless discharged.
4.
When the decision is received, the child's attorney should explain the outcome of the case to the child.
5. 
The child's attorney should discuss the end of the legal representation and determine what contacts, if any, the child's attorney and the child will continue to have.
V.
DUTIES OF GAL FOR MINOR CHILD

A.
DETERMINING THE CHILD’S BEST INTEREST:

1.
Meet With Child. 

Action: Establish and maintain a trusting relationship with the child. Explain to the child in a developmentally-appropriate manner that communications with the GAL are not privileged.  Irrespective of the child's age, the GAL should visit with the child prior to court hearings and when apprised of emergencies or significant events effecting the child.

Commentary: The non-confidential nature of the GAL’s relationship with the child client may effect the nature of the relationship, resulting in the need for a GAL’s fact-finding to be as, or even more, thorough than the attorney’s.
2.
To determine the child’s best interest, the GAL must conduct thorough, continuing, and independent investigations.

Action: Discovery should include, but not be limited to: 


a.
Reviewing the child's social services, psychiatric, psychological, drug and alcohol, medical, law enforcement, school, and other records relevant to the case;

b.
Reviewing the court files of the child and siblings, case narratives and records of the DCF and other service providers;

c.
Contacting lawyers for other parties and guardians ad litem or court-appointed special advocates (CASA) for background information;

d.
Contacting and meeting with the parents/legal guardians/caretakers of the child, with permission of their lawyer; 

e.
Obtaining necessary authorizations for the release of information;

f.
Interviewing individuals involved with the child, including school personnel, DCF social workers, foster parents and other caretakers,  relatives, [said earlier in section], coaches, family friends, clergy, mental health professionals, physicians, law enforcement officers, and other potential witnesses; I don’t understand why neighbors has been omitted here and earlier.

g.
Reviewing relevant photographs, video or audio tapes and other evidence; and

h. Attending treatment, placement, administrative hearings, other proceedings involving legal issues, such as school Placement Planning Team meetings (PPT’s) concerning the child as needed.

i. Discussing with the child’s attorney non-privileged matters;

3.
Maintain complete written records.
B.   
ADVOCATING BEST INTEREST
1.
Report incidents of child abuse.

Commentary: GAL’s have an obligation, if in their judgment their client is being neglected or abused, to report that information to the Court, Mediator or Administrative Hearing Officer.  The GAL may also report the neglect or abuse to the DCF Hotline or social worker, if he or she deems such a report to be in his or her client’s best interest.
2.  
Participate in formulating a permanent plan for the child that achieves his or her best interest. 
Action: Participation in formulating the child’s permanency plan includes, but is not limited to, participation in treatment plan meetings, administrative case reviews conducted by DCF, ongoing investigation as discussed in paragraph A (2) above, regular communication with the DCF case worker, and taking whatever steps necessary to advocate and ensure implementation of appropriate services.  The GAL should ensure that the permanency plan addresses not only the permanency goal but also (1) the child’s developmental, medical, emotional, educational and independent living needs and (2) assessments and support to enhance parental capacity to meet the particular needs of their child.  Recommendations for services should be based on all information available to the GAL and should include consideration of the services necessary to ensure permanency, healthy growth and development, safety and well-being.  Permanency includes minimizing the child’s disruptions during his/her time in care;, ensuring trauma-informed treatment, decision making, and transition planning; identifying the ultimate permanency goal that serves the child’s best interest; and advocating through all appropriate channels to achieve that goal. 
3.  Attend all court proceedings, including hearings, Case Status Conferences and pre-trials.
4.
Whenever possible and if deemed necessary to ensure the child’s best interest, attend treatment plan reviews, administrative case reviews, permanency planning conferences, Board of Education meetings. 

5.
Participate in court and administrative proceedings. 
Action: The GAL should take whatever steps he or she deems necessary to ensure that the best interests of the child are protected and served.  Those steps may include, but are not limited to, providing testimony to the court regarding the child’s best interest, requesting court hearings or administrative proceedings, and filing necessary pleadings, motions and requests. 

6.
Monitor the case. 
Action: Visit the child as often as necessary, contact those persons listed in A.2. above and take whatever steps are necessary to ensure that the child’s best interests are being met. 
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