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September 30, 2002

Honorable Kristine D. Ragaglia, J.D.
Commissianer

Department of Children and Families
505 Hudson Streat

Hartford, Commecticut 06106

Dear Comimissioner Ragaglia:

‘You have asked for an opinien interpreting Conn. Gen. Stats. § 17e-101s,
the mandated reporter statute. Section 17a-101a requires certain individuals
egumerated in Conn. Gen. Stats. §'17a-101(b)' o rotify the Department of
Children and Families (the Department o DCF) or a law enfarcement agency
when thcy have “reesonable cause to suspeet or believe” that child abusc or
neglect, as defined in Conn. Gen. Stats. § 46a-120, has ocoyrted.  Your queztion
concerns the obligations of a mandated reporter who becomes aware that 2 minor
under the age of sixtesn is engaged in a sexual relationship.

You have informed us that the Department evaluates the responsibilities of
mendated reporters according (0 the age of the partics involved, and has
detormined that the statutes create a per se reporting obligation in certam
pituations, but do ot requirc mandated reporters to auvtomatically report
conscasual soxual relations invelving minors 13 yesrs or older with an individual
under 21 in all instances -

! Conn. Gen. Eiata. §175-101(b) provides: “ The following percons chall he mmndated xeporters:
Any physiciap or surgean Ecened nnder tha provisions of chapter 370, any resident pbywician er
intcrn i way, hospitu] in this state, whether or ot fo licenead, any registered mmse, licensed
practieal surse, medical examminey, dentist, dental hygimnist, paychologist, schoo] teachey, school
principa), school guidance coonselar, school paraprofessional, social worker, police offices,
cdlergyman, pharmacist, physical thempist, optometrist, chivapracter, podiatrist, mental health
prafessional or physician assistant, any perzon ‘who i¢ 8 Haecied mbetance abuse connselor, mny
person who is a licensed marital and family thempist, any person who is a sexue] assanlt coumselor
or a batizred womsn's counselor ns defined in asctien $2-146k, any person paid 1o care for a child
in any public or private Geility, day care centcr or family day care homs kcenaed by the state, the
Child Advocai and any smployee of the Qfice of Child Advocats.”
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TheDepammhastakmtheposiﬁonthﬂa
mandated repartet is obligated 1o yeport any sexnal
celations invalving a minor wader the ago of 13 and
sexusl relations between @ minor under the age of
16 and a person over the ags of 21 yea, regardless
of whether there are amy other facts known to the
mandated reportes. On the other hand, 2 mandatad
veportar need not imfomotically report consensusl
sexual rolations between two minors who are 13
years of age or older and who are withip 2 ysam of
age of each other nnless the reporter has other facts
to provide yemsonahle cause 10 suspect that child
abuse or naglect has oc_mmed.

This part of the policy is not at issuc here and weo do nat eddrans it. You
inform us, however, that a question has arisen “whether 2 mandated reporter 18
obligated to report consensual sexual relations between 8 minor over 13 years and
under 16 years with another persan under the age of 21 years who is mnre than 2
years older” Although yon recognize that “{sJuch a cocumstance would
Canstimte a violation of the criminal statutory rape siatnte, Conn. Gen. Stats. §
532-71,” you state that “the Department has historically teken the position that the
law does not require A mandated reparter $0 report a violation of this particular
section of the penal oodctmlessthempmterbasoﬂ\ﬂinﬁ)tmnﬁmthacansashim
to suspest child abuse or neglect as defined in Conn. Gen. Stats. § 46b-120." You
pre concerned that an obligation on the partsesf physicians, nurses, teachors and
other mandated reporters to sutomatically report consensual sexual relations in
sach a situatian as per sc child abuse without any other ipdication of abusc “could
bave a siguificant chilling effect on minors seeking neccssary health care
services.” ' . '

You ask for 8 formal opinion “on whether & mandated reporter should be
required to repert this situation under Coan. Gen. Stats. § 17a~-1012 without any
finther indiration that sbuse or neglect has occurred.” For the reasans that follow,
we conclude that Coun. Gen. Stam. § 17a-101a is ambignous on this point, but
that your interpretation of the statute is ressonable: thst because of the posaible
yarintions in situstions involving sexual relations befween & mivor 13 years or
over and under 16 years with a parter under 21 years who is more thaa two years
older than the minor, § 172-1012 does not impose & PeT 5 oF automatic obligation
on mandated teporters to repart such behavier in every situation, but rather
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roquires a report whenever the mandated reporter has a geasonable sqs;:icion,
based on his or her professional judgment and all the information available to
nim, inchuding the ages of the parties hvolvaithatsahild!_ugbmnabuseflot
neglected. We emphasize that this opimion does not &ffect criminal prosecniionk
under the statutory rape statuts, nor docs it suggest that mandated reportss arc not
required o repert sexsal relations involving a minor whenever they have a
reasonable suspicion that a child has heen abused or neglected. We also note that
hecause §17a-101q provides criminal penaltiss for any mandated reparter who
faila 10 make a required reportt, the individual state’s altarneys are charped with
making prosecution decisions under this statate. This opinion does not purposs to
express the views of the stare’s attorneys or the Chief State’s Attorney, which
may differ from the views expressed heve.

Section 17a-1013, as amended by Public Act 02-138 provides’:

Auny mandated reporter, as defined in section
172-101, as amended by this- act, who In the

‘Annndmdrcpmwbofaﬂsmuﬂwlmqaindmpmkmhjmmauooﬁmmd
perticipation

ig 1 educationg) and training program. Conn. Gen. Sag. § 173-1013, as amended
by P.A. 02-138.

' Section 17a-1012 23 amended by P.A- 02-138, § 13 will becqms cffective o8 Ocwber 1, 2002
mmwmbmmmmwmmmmmmﬁnﬁng
obﬁpﬁmhmtlhﬂwdmm“mvnﬁnmamﬂy.mwuﬁumrmhd
in of passags of P.A. 02-138, "[abusc inflictsd by] a teachey, 4 catmp coumselor, .- -2
of the clergy, OF & beout IASEET - . . Ay of thad type of thing™ rmst be repared wy well 32
abuge ocoumring “within the femily” _ H.R Proe, PL __, 2002 Bess,, pp. 3977, 4038 (comments
of Rep. Lawlar). Priot o the effective date of the amendment, Sextion 17s-10] pravides:
“Any smandaied reponter, a1 defioed in soctionp 172-101, who ia his professional capacity has
msambhcmcbmwahliwemﬁmycmdudahageofmmymmm
de.asdnﬁnadinnaiondsb-lzo,othashdnmaddmmlphwsinlinjmy,otiujury!mlchis
svuimwithmehinmg!vmofsnchi:dw,inﬂicwdupauhimbyapmonmpomme far
guch ehild's heplth, welfare or cass or by 3 pevson given access 10 such ehild by sych yespansible
pmmhshced:tmmmtofmommwummﬁihmwmmmepmo{m
xapm:‘bhpanon,ahlbumgmudaﬁwiin gection 46b-120, shall report ar cause it
xeport to be made in accardanc? with the provisions of sections 17s-101b to 17s-1014, incluzive.
Awmnmhdmmtmqummwmhmwhomhbmemm
ghall be fined not more than five Inmdred dollars.”

Berause (he imtcrprotation cortained ix this npiduwmbeuedtoguidemdnudupomm
thefnma.wazef:rtnﬂ]zunn&edvmioanmouOﬁnbul,mz.
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ordinary course of such person’s employmeut or
profession has reasomsble cause to suspect or
belicve that sny child uuder the age of eighteen
years (1) hes been abused or neglected, a
defined in section 46b-120, (2) has had
ponaccidental physical injury, ot injury which is at
vaimee with the history given of such injury,
inﬂinuduponmuh:lﬁlﬂ.m(S)hplaceda!
jmminent risk of sericus harm, shall yeport or
canse a report to be mads in accordance with the
provisions of sections 172-101b to 17a-1014,
inclusive, as amended by this act Any person
required to report woder the provisions of this
aection who fails to maka such repart shall be fined
pov more than five hundred dollers and shall be
required to participate in an educational and training
program pursuant o fubsection (d) of section 17a-
101, as amended by this act.

This stetute by its tevms requires a mandated reporter to make a report ta DCF or
a Jaw enfarcement agency Whenever he or she bas reasonable canse 1o guspect ot
believe that my child under the age of eighteen ycars hes been gbused. A3
zelevant here, “shused” ig defined in mbgection 4 of Conn. Gen. Stats. § 46b-120
as “jn a condition which is the result of malirestment such as, but not limited to

.. sexunal molestation or exploitation....” Jo aswer your inquiry, we must
determine whethar the phrase “sexual molestation or explaitation” sutomatically
includes, without more, consensual scxual activity betwesu a minor thirieen years
or older and an individual who it younger than 21 years of age but more than two
years older than the younger partner.

Tn construing statutes, “[o]ur fimdamental objective is 10 ascertain and
give effect tn the apparent intmt of the legislature.... In secking to discern that
intent, we ook to fhe words of the statute itself, to the lepislative history and
circumstances surrounding its enactment, to the legislative policy is was designed
to implement, and 1o its relationship to existing legislation and common law
principlez goveming the same general suhject matter, (Internal quotation marks
omitted.) Fleming w. Garnett, 231 Comm. 77, 01.92, 646 A.2d 1308 (1994); Seate
v. Metz, 230 Conn. 400, 409, 645 A2d 965 (1934).” Mazxwell v. Freedem of
Information Commission, 260 Com. 143, 147-48, 794 A. 2d 535 (2002).
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Our analysis begins with the language of the relevant statutes. Section
17s-1012a requires aﬂmmdmdmmmtomakennpanmncmoralaw
enforcement agency whenever they have a yeasonablc basis to suspect that a
rminor has been “abused.” Subsection 4 of section 46b-120 dcfines “4gbnscd” to
cncompass “sexual molestation oOr exploitation,” but it does not farther define or
give guidsnce on the scope of thege terms. I8 is notable that neither §17a-101a nor
gubsection 4 of § 46b-120 mekes reference to Conn. Gen. Stata. § 53371, which
estahtizhes the crime commonly refemred to 88 statutary rapc.‘ Had the legislature
intendesl the definition of “abused” for purposes of the reporting stamte (o include
the definition of statutary rupe under the criminal statutes, it eould have said 50
explicitly. Indeed, it would have been expected to say so specifically, as a matter
of statatory construction. See Futernational Brotherhood of Palice Officers, Local
564 v. Jawstt City, 234 Conn. 123, 137-38, 661 A2d 573 (1995); Petco Insulation
Co.. Inc. v. Crystal, 231 Comn. 315, 325, 649 A2d 790 (1994); Buonocore V.
Branford, 192 Conn, 399, 403, 471 A.2d 961 (1984)(noting that when the General

Assembly infends a staite to have a particulsr meaning, it kaows how to effect
that intent).

Further, the provisions of Coon. Gen. Stat. § 19a-216, governing the
exaninstion and treatment of minors for venereal discase, indicate that the
General Assembly did not intend for consensual acxusa] relatians involving minors
thirteen years of age or older to be the subject of automatic mandatory reporting.
That statute provides in pertiuent part:

Any municipal health departiuent, gatc inatitution or facility,

licensed physicien or public or privatc hospital ar clinic, may

examins and provide treatment for venereal disease for a minor . ..

The fact of consultafion, examination and treatment of 2 minor

under the provisions of this section ghall be canfidential and shall

not be divulged by the fcility or physician - . . escept that, if the

minor is mot more than twelve years of age, the facility or

phyzsician aball report the pxme, age and addreas of that minor

to the Commissioner of Children and Families or bis designee .

(enphasis added).

¢ Conn. Gen. Stats. § S3a-71 provides in ralovant part: (a) A permen is gwilty of sexual asyault
the second degree when such parson engagrs in sexual interconrze with aasther persan aad: (1)
Such other person is fhirteen yeam of age or older but under gixteen yeays of nge and the actor is
more than Two yeays older than such person.”

[@006/010

T-251 P.08/10 P-33¢
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Thus, the legislatare has envisioned certain instances when physicians and
other mandated reportets will become aware of sexual activity invelving minors
thirteen years of age and older but determingd that countervailing concerns of
confidentiality, and ths public policy interest (n cucowraging such miners to seek
medical treatment, justify an exception 1o tha mandated reporting requirement.
Indeed, if we were to interpres §17a-110a to raquire phy=icians to make a report to
DCF whenever they learn of sexual potivity invelving 2 mincr 13 years or older.
with an individual under 21 years who is two yeass older, regardless of the
crenmstances, such a report, if it is hased on treatment for venercal diseasc, could
effectively conflict with the confidentiality requirements of §19a-216.

Significently, the reporting requirement in § 192-216 for minors twelve
years or younger seeking treatment for vencreal discase was added by § 7 of PA.
73-20S, entitled “An Act Concemning the Protecdon of Children.” That act
extengively smended sud stengthened the mandated reporting  statutes.
Noteworthy is that although the General Asscmbly strengthened the mandated
reparting statuts in oas patt of the Act, it permiited only the very lmited
excoption (discussed ebove) to the confidentiality accorded to sexually active
minors seeking trestment for venereal disease in another section of the same Act.

We presume that tho Jogialature intended statutory provisians te be read
together to create 8 harmonious body of law. Collins v. Colonial Penn. Ins. Co.,
257 Conn. 718,742 (2001); Eskin v. Castiglia, 253 Conn. 516, 527, 753 A.2d4 927
(2000) (“in ascertzining [legislative) intent, we deem the legislature to have
intanded to harmanize its epactment with SRisting common law and atatutory
requirementy”). In altcrapting to ascertain the intent of the legislature, we must
construe statutory provixions in a mamoer that will aveid conflict betwezn them,
Stern v. Allied Van Lines, Inc., 246 Conn. 170, 179, 717 A.24 195 (1958)-

Construing the relevant statutes (o avoid conflict mmd to create a
hanmonicus whole strongly suggests that the legislature did not intend to mandate
the mutomatic reporting of all consensual sexual activity between a teepaged
minor under 16 years and an individual under 21 years who is two years older
than the younger partne, in the ahsence of other evideass of abuss or neglect

This interpretation is bolsiered by am examination of the federal Child
Abuse Provention and Treatment Act (“CAPTA™), 42 US.C.S. §§ 5101 et seq.
We noted in a previcus opinion that CAPTA:
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nuthcdmmdmtﬂmmﬁnplauwtchﬂdabmmd
peglect prevention aud treatment programs. To qualify for these
funds, states must agree o cary ont the requirements of the Act
and relatod regulations. The principal Tequirement is that states
accepting thess finds must agree to opesate a child protective
service sgency that responds to reports of child abuse and
neglect, as defined by federal law. (emphasis added)

1993 Comn. Op. Afty Geu. No. 93-014 (June 17, 1993 0 Hon. Rose Alma
Senatore, Department of Children and Youth Servicee). Federal rcgulations
provide that, in crder for a state to receive federal funding, the state statutory
definitions of terms relating o child abusc end neglect must be ‘the same in
substance” as the definitions provided in feders! 1aw. 45 CFR. § 1340.14(b).

The Genaral Ascembly bas explicitly recognized the necessity of
confonning state statutory definitions relaring to child abuse or neglect to those of
federn] Jaw. In 1982, the legiflamre amended the mandated reporting statute (then
codified at § 17-383) 1 inchude, as examples of maltreatment of a child, “sexual
abuse” and “scxual exploitation” instead of “Sexual molestation.” 1982 Cean.
Pub. Acts No. 82-203. Speaking an behalf of the bill conteining the amendment,
Rep. Owens explained:

This bill would bring State law into conformity with
Federal law rolating to the reporting of ehild sbuse
by one, changing m exemple of maltreatment from
sexual molestation to the there cncompassing
charge of sexual abuse which includes molestation
accarding to the Federal (inaudible) of sexual abuse
and two adding fhe term exploitation to the list of
exammles. It's something that’s needed and it
brings this into conformity with Federal statute.

25 HR Proc., Pt. 5, 1982 Sess., pp. 1426-27. See also 1985 Com. Op. Atty Gen.
150 (June 6, 1985)(advising that the term “sexual exploitation” had the same
meaning wnder both siate and faderal child protection statutes.)

Acrapding to 42 US.C. § 5106g(2), “child abuse xd neglect” includes
“sexual abuse or exploitetion.” “Sexusl abuse,” in turn, includes "the rape, and in
cases of caretaker or interfamilial relationships, statutory rape, molestation,
prostitution, or other form of sexunal exploitation of children, or incest with
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chidren.. 42 U.S.C. § 5106g(4)(B). (Rmphasis added). Under federal law,
therefore, consensual sex between teenagers, Or between tecnagers and youag
adults, in the absence of a caretaker or imterfamilial relntionskip, does not fall
within the statutory definition of sexual shuse even whem it would comnstitute
statutory rape under a state’s criminal law. Thuas, federal 1w daes not ZpREAr 10

a conolusion that the sexual activity st issue here would necessexily
congtifats sexual molestation or exploitation under federal child abuse statues.
Sipce the intemt of the legislanire was apparently to cosure that the stats child
abuse reparting statute conforms to the requirements of the federal child abuse
reporfing statnte, it is yeasonable to conclude that the legisiature did not jnrend to
require mendated reportars to antomatizalty report, withaut more, every ipstance
of copsensusl gewmal activity involving a teenaged minor under 16 with an
individua under the age of 21 who is ynore than two years older.

We recognize that this question rmises diffeult policy issues, and we
emnphasize again that our conslusion does not affect criminal prosecutions for
atammmpe,notdncsitbindaspeakforourpmaunnm.s In no way doee it
minimize the highly significant obligation of mandated reporters 1o reporl every
instance Wherc they have a reasonable basis to snspect that a child has been
abused or neglected

Wa concluds only that your interpretation of the statutory scheme is a
reasopable one; tat § 172-101a does not require mapdated reportEre
Wynwﬁwmmwhﬁmmnmgeduﬁmr
mderlﬁﬁthmindivi&ualwhoismmﬂmWoycmolddbntiumdertheage

those involving consensusl sexual relations between minors 13 or elder with

individnals wmder 21, to consider the relative ages of the parties imnvolved along
with all other information available 0 them, and to repott to DCF or 2 law

’mmhmwwwmwwmhmwv. Mukeshlumar Shak,

Docket No. CR-02-178790 (J.D- Fairfisld ot Bridgeport) (Sept. 73,2002). In that case, the court
nﬁucdmd’hﬁsslaidmlmlwﬁmm@uamamhfﬂhgmmmm
o!melwnymouﬁdmdﬂmembnofm Gea. Stats. § 17a-101a in effect
year w Oataber 1, 2002 Tha coust’s decision dowa not dirsctly 2pply 1o fha questian posed heye
becagse the Cout sisoply conchuded, in respopse to the defendmt’s claim that § 172-101a was
mmmwm.bt&amdmﬁimﬁmtoﬁwugdmdmmﬁe
ﬁﬂmm:wwmpmcfnelwmyeuoﬂﬁﬂmy caustitte 8 Violation of that swamts.
bﬁn!.thadaa'uimiuyliciﬂytmyimm:ﬁlﬂquﬁﬁm of whothar 3 mansated reporter has
Wmumwmmorwﬂw”thMQmmduuwﬁwanwﬁm
tabada:iﬂdmncm-wambuk. Thtmnlysias\:ppmunrmdmionhm

[@009/010

203-7Tz-4008 T-261 P.09/10 F=338
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enforcement agenoy any incident where the reparter conelides that he or she has
mmahlescansatosuspemorbelimthuthechﬂdhasbmabmedor
neglectad.

The ambignity in the statute, and the uncertainty it has created rmong
mandated roportoys, strongly suggest a need for the legislature to review the
statutory scheme and clarify the statute. 1 centainly recommend that it do 20, and
that it carefully balance the urgent importance of mendatory reporta of child ahmse
with the profoundly gignificant goal of aveiding a chilling effect on minors who
may wish to seek medical or other treatment while presarving their own
confidentility.

Vexy truly yours,

Y il

RICHARD BLUMENTHAL
ATTORNEY GENERAL

¢ In considering the informarion available to the reparters, the relativa ages of the mdividuals will
cartaimly he an impartant factor in the syscssment. It may well be that the greater the disperity in
ape betwesn the partics, the greaws the Hkelihood st a reporter will have a reasoxable basis 10
suspeot abuse ar ucglert.



